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Foreword

The energy sector is at the heart of a climate-friend-
ly transformation of the economy and society. Whet-
her it is the phasing out nuclear power or coal, energy
prices, or expanding renewables, the energy sector
has been and continues to be the subject of inten-
se political debate. It is now clear that all areas of the
energy sector must be fully decarbonized as quickly
as possible. Only then can global climate targets be
even remotely met. However, the energy transition is
already under pressure, even though—considering
all sectors of energy supply together—it has only just
begun.

The pressure is coming from several directions:
attacks by authoritarian forces are increasing, and
defenders of the fossil fuel status quo are once again
gaining ground. German energy transition policy and
the European energy market in particular are leading
to rising energy prices for consumers and industries.
The German energy transition continues to rely on
market mechanisms and the mobilization of priva-
te investment. However, this outcome of forty years
of neoliberal restructuring is already showing disas-
trous consequences. The immense challenges of this
transformation remain unresolved and are generating
enormous social conflicts.

However, an extensive reliance on private capital
in the energy sector has not always been the case—
and it does not have to remain so. An energy sector
that provides renewable energy as a common good,
in line with demand, that and promotes energy tran-
sition as a public task under democratic accountabi-
lity—in other words, a public energy sector—is both
necessary and possible. It's time to de-privatize the
energy sector!

Although the question of ownership has experien-
ced a stunning revival through socialization initiatives
in the housing sector, the debate on the potential of
socialization and public economy for a democratic,
socially just energy transition and an ambitious ener-
gy policy has only just begun.

The following legal expert report, “Socialization in
the energy sector — conditions for constitutional and
EU legal framework with the example of the electrici-
ty sector,” contributes to ending the niche status of
socialization perspectives in the energy sector. Until
now, it has been politically evident that the challenges
of climate-friendly transformation can be effectively
addressed through socialization within a public eco-

nomy. Now, this expert report demonstrates that the
current legal framework also enables this approach.

Itis the first report of its kind and thus represents
pioneering legal and political work. It provides a com-
prehensive and application-oriented examination of
the potential and limitations of socialization in the
energy sector, reflecting current developments and
regulations. It is a new foundation—a "“basic case
study for socialization” in the energy sector—on
which various actors now have the opportunity of
developing further ideas and political ambitions for a
fundamentally different energy transition.

In the recent debates on the possible applica-
tion of Article 15 of the German Basic Law (GG) in the
energy sector, doubts have often been raised that
the overriding law of the European Union excessively
restricts ambitions for socialization in the energy sec-
tor. This expert report now demonstrates that more
is possible than previously thought! There are no sig-
nificant obstacles to the politically sound application
of Article 15. This means that socialization for a more
socially just and climate-friendly energy supply is
possible.

With the prospect of socialization in the energy
sector, Article 15 of the Basic Law returns to its roots.
Even during the historical socialization movement,
there was a strong demand for the socialization of the
energy industry. And the founding fathers—and a few
mothers—of the Basic Law also explicitly envisioned
the socialization of mining and the energy industry
when the socialization article was negotiated into the
constitution. As with areas of public services (such as
housing), the same applies to the means of produc-
tion in the energy industry: democratic common ow-
nership is needed—for an economy that serves us all
because it belongs to us all.

This expert report deserves credit for breathing
new life into another aspect of Article 15 of the Basic
Law. Its aim is to advance the debate and concrete
political ambitions for the socialization of the means
of production, particularly in the energy sector. In the-
se challenging political times, this glimmer of hope for
a more equitable and climate-friendly energy supply
is urgently needed.

Justus Henze
communia



| Background and Expert Report
Commission

Article 15 of the Basic Law of the Federal Republic of
Germany [Grundgesetz] (GG) provides for the possi-
bility of socializing land, natural resources, and means
of production. During the negotiations on adopting
the Basic Law, this provision was a central point and
an essential component of the compromise between
the SPD and the CDU.' The possibility of socialization
represents the “economic neutrality”? of the Basic
Law, which—despite guarantees of freedom of oc-
cupation and property—does not prescribe a parti-
cular economic system and does not commit to the
capitalist economic system. In legal practice, Article
15 has so far led a shadowy existence despite its po-
tentially explosive power. This only changed with the
Berlin initiative "Deutsche Wohnen & Co. Enteignen”
(DWE), which successfully put to a vote a referendum
on the socialization of large housing corporations in
September 2021. Although there has been no con-
crete implementation to date, a report commissioned
by the Berlin Senate from a commission of experts
confirmed by a large majority that the project is cons-
titutionally possible in principle.

The housing market is not the only potential area
of application for Article 15 of the Basic Law. The pos-
sibility of socialization is also being discussed, parti-
cularly for the energy sector. Following the example
of DWE, the initiative "RWE & Co. Enteignen” has been
formed, which advocates the socialization of large
energy companies. This raises the question of the le-
gal possibilities for socialization in the energy sector.
According to the expert report commission, particular
focus should be given to the aims of socially accepta-
ble pricing and climate and environmentally friendly
energy supply. Compared to the housing market, ho-
wever, the structures of the energy sector are much
more complex; from a legal perspective, differences
arise particularly from extensive EU regulation of the
energy sector.

Against this backdrop, this report examines the legal
framework for possible socialization in the energy in-
dustry pursuant to Article 15 of the Basic Law, focu-
sing on the electricity sector and taking into account
constitutional and European law guidelines. Specifi-
cally, it addresses the question of which socialization
projects are eligible, which purposes may be pursued,
and to what extent the regulatory framework under
EU law is compatible with socialization and a public
economy within the meaning of Article 15. In this way,
the report aims to outline the scope of possibilities for
socialization with the purpose of a socially acceptable
and climate-friendly energy supply, thus providing an
overview and a basis for possible further, more con-
crete considerations, without going into detail on indi-
vidual options. In particular, individual options for the
design of public-sector ownership are not examined,
as these raise difficult and detailed follow-up questi-
ons. Instead, the report assumes the "baseline case”
of transfer to a public-sector body.

The report focuses primarily on the electricity
sector, as a comprehensive presentation and analy-
sis of the entire energy industry (gas, hydrogen, dis-
trict heating, etc.) with its respective specific features
would be too extensive. This applies in particular to
the section on regulatory guidelines presented in the
final part of the report. However, the legal considera-
tions and findings can generally be applied to other
areas of the energy industry, in particular the gas sec-
tor, which is regulated in a similar way, in least in terms
of its basic principles (for example, with regard to ac-
cess and fee regulation).

1 On the historical development of the provision, see for example, Durner, in: Dirig/Herzog/Scholz, GG, 106th edition, October 2024,

Article 15 margin no. 8 ff.

2 For example, Federal Constitutional Court, judgment of July 20, 1954 - 1 BvR 459/52 et al. = NJW 1954 1235: “The ‘economic neu-
trality’ of the Basic Law consists [...] in the fact that the constitutional legislator has not expressly opted for a particular economic

system.”

3 Expert Commission on the Referendum on the Socialization of Large Housing Companies, Final Report June 2023, available at:
https://www.berlin.de/kommission-vergesellschaftung/downloads/.
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gies for a democratic economy, socialization, and public luxury as a movement-
oriented think tank. To this end, we support social movements that advocate
socialization and test alternative, public, and democratic models of ownership
in order to overcome the climate crisis and inequality. We shape policy, conduct
research, and develop new narratives for an economy that serves the many—be-
cause it belongs to the many.

The present expert report is part of our comprehensive project on socializa-
tion perspectives in the energy sector. Within this project, we are working closely
and on equal footing with social movements for over three years to develop stra-
tegies and concepts for a democratic, public interest-oriented, and ecological
energy supply. We are developing a long-term vision of an energy sector in the
public economy, in which the social and ecological production and distribution of
energy is organized within the framework of public and democratic forms of ow-
nership. To this end, we are developing concrete points of departure in the here
and now. Our aim is to make technically sound analysis applicable for practical
political work.
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Il Executive Summary

Socialization in the energy sector is possible to a large extent under Article 15 of the German Basic
Law (GG). EU law does not fundamentally preclude socialization, even if certain (particularly Euro-
pean) requirements would also have to be met by a socialized electricity supplier:

— Under constitutional law, various socialization projects in the energy sector are eligible for so-
cialization. Even if the term “means of production” in Article 15 of the Basic Law is interpreted
narrowly, it still covers production facilities and network infrastructure. Land and mineral deposits
can also, in principle, be subject to socialization (indirectly via concessions, if necessary, insofar
as mineral deposits are not subject to ownership under mining law). Finally, the socialization of
entire companies operating in energy production (for example, as producers and/or grid opera-
tors) is also covered by Article 15. In particular, socialization via the shares of these companies is
also permissible, as this offers practical advantages over the socialization of operating assets in
the sense of individual assets. With the socialization of shares, the public utility company takes
over the company as such. This includes any shareholdings and other assets abroad.

— The constitutional requirement for transfer to a public economy stipulates that the object of
socialization must be removed from private-interest economic activity, which is characterized by
a primary focus on individual profit-making. Instead, a form of economic activity must be esta-
blished in which the immediate goal is the satisfaction of needs and the realization of common
interests. The basic case for this is transfer to a public-sector body and thus one bound to the
common good. The objectives set by the client—socially acceptable pricing and climate-friend-
ly supply—are permissible objectives of public service provision and thus of socialization in the
energy and electricity sectors.

— The European Treaties, that is, the Treaty on the Functioning of the European Union (TFEU, TEU),
do not fundamentally preclude socialization or the performance of public service tasks. Accor-
ding to Article 345 of the TFEU, the rules in Member States governing the system of property
ownership remain unaffected. The case law of the ECJ on nationalization and prohibitions on pri-
vatization makes it clear that, in principle, Member States have discretion regarding the allocation
and structure of ownership. While market economy principles such as fundamental freedoms are
not overridden, interventions may be justified by (non-financial) reasons of public interest. This
means that socialization in accordance with Article 15 is fundamentally compatible. The other
competition provisions of the TFEU (state aid and antitrust law) also apply in principle to energy
producers operating in a public economy. However, in the case of entrustment with services of
public economic interest (SGEI), Article 106(2) TFEU allows for exceptions and qualifications if
this is necessary for the provision of SGEI. The necessary act of entrustment requires a clear
mandate with a specific public service objective. This is, in any case, required in the course of the
act of socialization under Article 15. The Treaty on the Functioning of the European Union does
not therefore fundamentally oppose socialization in the energy sector, but rather demonstrates
considerable flexibility in this regard.

— The regulatory legal framework also applies in principle to a socialized energy supplier, unless

the interpretation of individual provisions indicates otherwise. Energy industry law is regulated at
the federal level in the Energy Industry Act (EnWG) and is largely determined by EU law; the legis-
lative powers for energy law remain unaffected by socialization.



— The grid level, in particular, is subject to comprehensive regulation, which is largely determined

by EU law. Legal requirements for the separation of grid and operations (“unbundling”), for en-
suring non-discriminatory network access, and for fee regulation would also have to be obser-
ved by a socialized energy supplier. These guidelines are intended to prevent the exploitation of
monopolies at the grid level and ensure fair competition "on the grid.” State ownership does not
generally lead to company exemption from these obligations, and no special provisions are made
for socialized companies. In individual cases, a different interpretation of individual provisions
may be considered in light of Article 15(1) of the Basic Law, provided that it does not conflict with
EU law. EU law itself also gives Member States the option of introducing special public service
regulations at the secondary legislation level (Article 9 of the Internal Market for Electricity Direc-
tive), but these are currently lacking.

If the socialized energy supply company does not operate at the grid level, it is affected as a grid
user by access and fee regulation and the conditions specified therein.

8 46 of the EnNWG contains a special provision for local distribution networks, which requires
regular tendering (at least every 20 years) for the rights of way necessary for network operation.
This potential periodic change of ownership is not without its problems in view of long-term so-
cialization. In particular, the question arises as to whether the periodic obligation to compete in
tenders would be compatible with public service orientation (Article 15(1)) of a socialized grid
operator. The provisions in § 46 of the EnWG are not required by EU law and could therefore be
amended by ordinary federal law.

At the level of power generation, certain restrictions on the freedom of action of electricity ge-
nerators exist in order to ensure grid stability. Transmission system operators are permitted, in
particular, to curtail renewable generation capacities and temporarily prohibit the shutdown of
conventional generation capacities. These requirements serve to ensure system stability and
would also have to be observed by a socialized energy supplier. However, this does not mean
that insurmountable obstacles would stand in the way of a targeted transition towards renewable
energies. Curtailment of renewable generation capacities must be compensated, and bans on
decommissioning conventional plants do not lead to a permanent operating requirement.

As far as consumer supply is concerned, there should generally be no conflict between regulato-
ry requirements (especially basic supply) and the (social) aim of socialization. There are generally
no restrictions on socially acceptable tariff arrangements.

N
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lll Expert Report

The first part of this report examines possible sociali-
zation projects in the energy and electricity sectors. It
begins by outlining the basic structure of the German
and European electricity sectors, which is of central
importance both for socialization projects and for un-
derstanding the regulatory framework of energy law,
which is largely shaped by EU law. When examining so-
cialization projects, the constitutional concept of “me-
ans of production” is at the forefront, as is the question
of the extent to which entire companies can fall un-
der it. In addition, the variants “natural resources” and
“land" are also briefly considered, as well as—in view
of the often international activities of energy compa-
nies—the geographical scope of Article 15.

Inthe second part, the constitutional requirements
for a “public economy” within the meaning of Article 15
of the Basic Law are elaborated, particularly with re-
gard to the specific goals of social pricing and climate-
neutral energy supply by a socialized energy supplier.
The expert report does not aim to “examine” individual
conceivable forms of public service activity from a le-
gal perspective, as this would necessarily raise com-
plex and specific follow-up questions in numerous
legal areas. Instead, this part also addresses the cons-
titutional foundations and requirements of Article 15.

The third part then deals with the relationship
between the “public economy” required by Article 15
and the European Treaties, which pursue undistorted

competition in the Single Market as an essential goal
and which must be strictly observed due to their pri-
macy over national (constitutional) law. The key ques-
tion here is the compatibility between the EU’s (inter-
nal) market model and the public economy model of
Article 15 of the Basic Law. This is one of the focal
points of the study. Even though EU law, and in parti-
cular EU energy law, is shaped by the principles of the
market and competition, there are exemption clauses
for the property structures of Member States (Article
345 TFEU) and services of general interest (for exam-
ple, Article 106(2) and Article 14 TFEU) that need to
be examined.

The concluding fourth section presents the basic
principles of the energy law requirements for a so-
cialized energy supplier. Such a supplier would still
be bound by the legal requirements. Therefore, the
regulatory guidelines under energy law for the grid
level (for example, unbundling, grid access, and fee
regulation), as well as the power generation level (re-
dispatch, decommissioning), and the distribution le-
vel (supply to consumers) are presented in overview
and evaluated in terms of their relevance to the activi-
ties of a public-service energy or electricity supplier.

Based on the results, conclusions are then drawn
regarding the general possibilities and limitations of
socialization in the energy sector, which can serve as
a basis for further, more concrete considerations.



Possible socialization projects in the
energy and electricity sector

According to Article 15(1) of the German Basic Law, land, natural resources, and means of production can be
transferred to public ownership or other forms of public economy for the purpose of socialization. In order to
determine the legally possible socialization projects in the German energy sector, that sector's basis structure
is first presented. The scope of the socialization project referred to in Article 15(1), namely “means of produc-
tion,"” will then be elaborated and applied to the energy sector.

11. Basic structure of the German energy sector

The German energy market for electricity and gas is
regulated by the Energy Industry Act (hereafter refer-
red to as EnNWG). The purpose of the Act is to ensure
that the general public is supplied with energy in the
most secure, affordable, consumer-friendly, efficient,
environmentally friendly, and greenhouse gas-neu-
tral manner possible, with an increasing reliance on
renewable energies (§ 1(1) EnNWG). The EnWG creates
the legal framework for market structures, pricing,
and access to energy networks. The market struc-
ture comprises three central areas: energy produ-
cers, transmission grids, and distribution networks. It
should be noted that this legal structure is relatively
new and was only implemented as a result of the wave
of privatization and liberalization in the 1990s. Previ-
ously, energy supply took place within legally protec-
ted regional monopolies.?

111. Energy producers

Energy producers supply energy (for example, for
electricity and heat) that they obtain from various
sources such as fossil fuels, renewable energies, or
nuclear power. Some of the energy generated is sup-
plied directly to large-scale consumers, but most of
it is passed on to distributors and end consumers via

trading markets. Physically, electricity and gas pro-
ducers feed into a unified grid—a uniform electricity
mix emerges from the socket. Virtually, however, a
market for electricity and gas is established in which
end customers can choose between different energy
suppliers and, indirectly, energy producers or at least
production methods (for example, electricity from re-
newable energies).

11.2. Transmission grids

Transmission grids (so-called electricity highways)
are high-voltage power lines and high-pressure gas
pipelines, which are responsible for transporting ener-
gy over long distances and connecting large power
plants to the distribution networks. The four German
transmission system operators—TenneT, 50Hertz,
Amprion, and TransnetBW—are responsible for en-
suring the stability and reliability of the grids. Since
these power grids are considered natural monopo-
lies,® they are regulated by the Bundesnetzagentur to
ensure fair conditions for grid access (that is, equal
treatment, no excessive fees). This is because energy
producers and consumer alike depend on the reliable
transport of electricity and gas, sometimes over long
distances.

4 For more details, see, for example, Britz, in: Fehling/Ruffert, Regulierungsrecht, 2010, § 9 Rn. 10 f.

5 A natural monopoly exists when an infrastructure cannot be economically duplicated, meaning that the construction of a parallel
infrastructure makes no economic sense. This is often the case with grids because of economies of scale (that is, the grid becomes
more lucrative as the number of users increases) and high initial investments are necessary, making short-term market entry impos-
sible in the event of insufficiencies (“sunk costs”); see, for example, ...

13



1.1.3. Distribution networks

Distribution networks distribute electricity and gas
at the local level to end consumers such as house-
holds and commercial enterprises, for example, in a
city. They are often operated by regional and muni-
cipal operators, such as municipal utilities, but also
to a considerable extent by large energy companies.
The respective network operators are responsible for
maintenance and security of supply. As natural mono-
polies, distribution networks are also subject to su-
pervision by the Bundesnetzagentur, which is tasked
with ensuring reasonable prices and non-discrimina-
tory access. As with transmission grids, their use is
indispensable for energy producers and consumers
alike, ensuring that electricity and gas reach “from the
source into the homes" of consumers. At a technical
level, the distribution networks are divided into high,
medium, and low-voltage networks.

114. Energy supply companies

83, No. 18 of the EnWG defines energy supply com-
panies as natural or legal persons who supply energy
to others, operate an energy supply network, or have
the right of disposal over an energy supply network as
owners. Customer installations are excluded from the
definition according to § 3, No. 18 of the EnWG. Thus,
the definition of energy supply companies covers
companies at all levels of the German energy sector,
both in terms of electricity and gas.

14



1.2. Means of production

Article 15(1) of the German Basic Law names means of production as a possible socialization project.

1.21. Concept of means of production
in Article 15(1) of the Basic Law
The term "means of production”"—from the Latin verb
producere (to bring forth, to create)—initially raises
the question of whether certain sectors could be ex-
cluded from the scope of application. This question
is controversial in legal scholarship. Some scholars
base their interpretation on a narrow understanding
of the term, according to which only physical or legal
means for the production of tangible goods are co-
vered by the term.® Examples cited in the literature
include operating facilities (buildings or machinery),
resources (raw materials), and patents or trademarks
used in production.” Ultimately, the decisive factor for
the distinction is whether a means of production ser-
ves to manufacture a “tangible” or “material product”
or whether a pure service product is to be created.®
This narrow interpretation is justified by the exhaus-
tive list of other projects that can be socialized and
the exceptional nature of Article 15 of the Basic Law.

In contrast, proponents of a broad interpretation
also include the service and financial sectors under
the concept of means of production in Article 15(1),
so that the socialization of banks and insurance com-
panies would also be possible. Since Article 15 aims
at the (possibility of) restructuring the capitalist eco-
nomic system, the term must be interpreted in ac-
cordance with this purpose, since the socialization of
industry would not be possible without the possibility
of socializing banks and insurance companies.®

The legislative history of the norm does not allow
for a clear conclusion in this regard and is used to jus-
tify both a narrow and broad interpretation.’® A com-

parison with the Weimar Constitution (WRV) argues
in favor of a narrow interpretation. Article 156 of the
WRYV, which dealt with the possibility of socialization,
referred to “private economic enterprises,”" which
could indicate a deliberately narrower formulation by
the Parliamentary Council. A broad interpretation is
supported by the fact that the Social Democrats in
the Parliamentary Council wanted to keep open the
possibility of extensive socialization of the economy
and would probably never have agreed to a Basic Law
that ruled it out.'

1.2.2. “Traditional” means of
production in the energy sector
However, the question of which economic sectors are
eligible for socialization is only relevant to this report
insofar as it concerns, for example, pure electricity
traders. With regard to the energy industry, there is
broad consensus within the legal literature that the
means of production in the energy industry can be
socialized, as they belong to the production of goods
and not to the production of services.’™

This primarily concerns the level of power gene-
ration. Energy suppliers regularly operate energy ge-
neration facilities such as power plants, wind farms,
solar plants, or refineries. These physical facilities
serve to produce and supply a good—namely, elec-
trical energy or gas—and thus represent traditional
means of production. Even under a narrow interpreta-
tion of the term—limited to material resources for the
production of goods—these facilities would fall within
the energy industry. This is also confirmed by the his-
torical interpretation of Article 15 of the Basic Law.

6  Brlickner, Sozialisierung in Deutschland, 2013, p. 185 f.; Axer, in: BeckOK GG, 61st ed. 15.03.2025, Art. 15, Rn. 17; Durner, in: Dirig/
Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 36; Sachs/Wendt, GG, 10th ed. 2024, Art. 15, Rn. 11.

7  Axer, in: BeckOK GG, 61st ed. 15.03.2025, Art. 15, Rn. 17.

8 Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 36.

9  Jarass, in: Jarass/Pieroth, GG, Art. 15, Para. 2; Wieland, in: Dreier, GG, 3rd ed. 2013, Art. 15, Rn. 25; Kempny, in: Dreier, GG, 4th ed. 2023,

Art. 15, Rn. 33.
10
11

Durner, in: DUrig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 38.

Art. 156(1), Sentence 1 WRV: “The Reich may, by law, without prejudice to compensation, transfer private economic enterprises sui-

table for socialization into public ownership, applying mutatis mutandis the provisions applicable to expropriation.”

12 Kempny, in: Dreier, GG, 4th ed. 2023, Art. 15, Rn. 32.

13 Durner, in: Dirig/Herzog/Scholz, GG Art. 15, Rn. 38.

15
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In the past, energy companies were also considered
suitable for socialization: Hermann von Mangoldt,
then chairman of the Committee on Fundamental Is-
sues and Fundamental Rights, explicitly cited power
plants as an example of means of production in the
Parliamentary Council,® and they were also consi-
dered goods suitable for socialization in the Federal
States. For example, Article 41(1) of the Constitution
of the State of Hesse (HV) explicitly includes energy
companies.’

The narrow concept of means of production, limi-
ted to the production of material goods, also includes
electricity and gas networks. As essential operational
bases of energy supply, these also represent means
of production for supply, even though they distribute
energy rather than produce it. They are an absolutely
essential part of the overall production chain, since wit-
hout them, the energy generated could not be delivered
to consumers, and the energy industry as such would
be unable to function. The current regulatory division of
the energy industry into generation and grid levels ser-
ves to create competition in the supply of energy to end
customers, but does not change the actual structure of
the energy industry and the necessary joint considera-
tion of production and grid infrastructure.

The legislature also considers energy supply in-
frastructure facilities to be inextricably linked to pro-
duction. 81(1), No. 3 of the Energy Supply Security Act
(Energiesicherungsgesetz — ENSIG) refers to “means
of production in the commercial sector, insofar as
these serve to supply electrical energy and natural
gas.” This wording makes it clear that infrastructure
for transport and distribution, such as transmission
grids, distribution networks, pipelines, and storage
facilities used for energy distribution, are regarded by
legislators as means of production for supply.

As a result, the generation capacities (that is,
power plants, etc.) and grid infrastructure of energy
supply companies fall under the definition of means
of production in Article 15(1) of the Basic Law. Con-
sequently, these means of production in the energy
industry could be transferred into public ownership
on the basis of Article 15. Raw material deposits, such
as coal fields, could also be considered projects for

14 Durner, in: Durig/Herzog/Scholz, GG Art. 15, Rn. 10.
15
16 Durner, in: Dirig/Herzog/Scholz, GG, Art. 15,Rn. 10f.

17 Durner, in: DUrig/Herzog/Scholz, GG, Art. 15, Rn. 41.

socialization. Whether these are regarded as part of
the means of production for generating energy or as
natural resources within the meaning of Article 15 is
ultimately irrelevant.

1.2.3. Socialization of entire
companies

Furthermore, the question arises as to whether and
how entire companies can be socialized, since Article
15 of the Basic Law specifies categories of material
goods as objects of socialization, but does not expli-
citly include companies.

1.2.3.1. Fundamental possibility of socializing
entire companies

The fact that companies are not expressly covered
by Article 15 of the Basic Law appears to be a depar-
ture from Article 156 of the WRYV, which referred to
the transfer of “suitable private economic enterprises
into public ownership.” The fact that, in contrast, com-
panies are no longer explicitly listed as objects of so-
cialization in Article 15(1) could be interpreted, in the
context of an historical interpretation, as a deliberate
departure from the legal situation under the WRV. Ho-
wever, the available documents on the genesis of the
provision tell a different story: both in the descriptive
part of the Herrenchiemsee draft and in the delibe-
rations of the Committee on Fundamental Issues of
the Parliamentary Council, there was repeated refe-
rence to companies or groups of similar companies
in relation to projects of socialization included in the
Basic Law, and specifically in relation to the "means of
production.”® As a result, the historical interpretation
clearly supports the inclusion of entire companies
in the concept of means of production. Against this
background, even authors who wish to limit the sco-
pe of application to the production of material goods
argue in favor of the permissibility of socializing entire
companies, provided that they serve the production
of material goods.”

The ability to socialize entire companies is also
implicitly affirmed by proponents of an unwritten cri-
terion of “ripeness for socialization,” which considers
a certain size or position of power of a company to

Art. 41 of the HV has not been applicable since the Basic Law came into force.



be a prerequisite for socialization in accordance with
the WRV.®® It is highly controversial whether and to
what extent a criterion of "ripeness for socialization”
is legally required at all," or at least to be taken into
account within the framework of proportionality.2® For
the energy sector, which in the historical discussion
is considered a “traditional case” of Article 15 of the
Basic Law (see above), the question is likely to play
only a minor role, if any. Regardless, discussion about
the exemption of small businesses leads to the oppo-
site conclusion that companies as such can in princi-
ple be subject to socialization.

Even from a teleological perspective, that is, in
terms of its purpose, Article 15 aims precisely at
transferring not only individual goods, but also larger
economic bodies from private to public economy.
The socialization of entire companies is further sup-
ported by the fact that it is undisputed that at least all
essential means of production and assets of a com-
pany could be transferred into public ownership. An-
cillary and auxiliary operations that do not belong to
the economic sector are also covered, insofar as they
serve the main business.?'

1.2.3.2. Ways to socialize entire companies
If one affirms the potential for socialization of entire
companies, the question arises as to how this could
be achieved. On the one hand, it is conceivable to
transfer all assets, such as tangible goods, trade-
marks, rights, real estate, investments, contracts, etc.
to a public body. The company would be stripped of
its assets and thus effectively dissolved.

The other option would be the socialization of le-
gal entities, such as corporations and partnerships,

or the shares or holdings therein. It is questionable
whether shares in a corporation could also be sociali-
zed directly. In practice, it would probably be more ef-
ficient and legally secure to socialize a large company
via its shares rather than its assets.?? This is because
the socialization of all assets requires, among other
things, their sufficiently specific designation,? at the
latest during the administrative implementation of the
law. In the case of socialization of shares, on the other
hand, the company is taken over "as such,” including
all assets, employees, contracts, licenses, etc.

According to the wording, shares themselves do
not directly fall under the term "means of production.”
However, it seems unconvincing that the legislator of
a socialization law should be constitutionally required
to prescribe a more complex and legally uncertain
procedure for socialization solely on the basis of the
term “means of production” if the norm is also inten-
ded to allow for the socialization of the entire compa-
ny.2% If one accepts the prevailing view that the object
of socialization can be the company itself as a “means
of production,” then the concept cannot be used to
argue against a particular path for socialization. The
decisive factor is that the company is actually the ob-
ject of socialization, that is, it is transferred in its ent-
irety to a public economy (see below, section 2). This
would normally require a complete transfer of shares
to a public body.?®

This result is ultimately confirmed by a compari-
son with expropriation under Article 14 of the Basic
Law. Although the aim is somewhat different from
that of socialization under Article 15, itis comparable
in terms of the withdrawal of the power of disposal.
The expropriation of company shares for the purpose

18 For discussion on the question of ripeness for socialization, see “Wissenschaftliche Dienste des Deutschen Bundestags, Verfas-
sungsrechtliche Vorgaben der Vergesellschaftung von Wohneigentum eines privaten Wohnungsunternehmens,” WD 3 — 3000 —
105/19, report dated April 12, 2019, p. 8 f, with further references; Briickner, Sozialisierung in Deutschland, 2013, p. 189.
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20 See Axer, in: BeckOK GG, 61st ed. 15.03.2025, Art. 15, Rn. 19.
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In contrast, see Durner, in: Durig/Herzog/Scholz, GG, Art. 15, Rn. 93 ff.

Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 41.
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In this context, a company takeover is referred to as a “share deal” (purchase of shares) and an “asset deal” (purchase of assets).

See, for example, in the context of company purchase agreements, Hlbner, in: Scherer, Unternehmensnachfolge, 6th ed. 2020, § 3,
Rn. 225 ff.

Kempny comes to the same conclusion in: Dreier, GG, 4th ed. 2023, Art. 15, Rn. 33.

It would likely be impermissible, at the very least, to “socialize” only a small share of a company—in such a case, the object of socia-
lization would not actually be the company itself, but only (minority) shares in it, which as such no longer fall under the concept of
means of production. Conversely, it could possibly be argued that small shares could remain with private sector actors, provided that
they have no influence on the business and the company as a whole is removed from the capitalist economic system. However, this
would in any case result in unnecessary legal uncertainty. It also seems to be more of a theoretical question, as there is unlikely to be
any private sector interest in participating in a purely public sector company.
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of nationalizing a company is provided for by the le-
gislature in other contexts, for example under § 18(2)
No. 1-3 EnSiG to secure the energy supply in the area
of critical infrastructure.?® According to § 1(2) of the
Financial Market Stabilization Act (Rettungsiibernah-
megesetz — RettungsG), shares in companies in the
financial sector and their subsidiaries are also per-
missible objects of expropriation. Against this back-
ground, it would be systematically unconvincing to
permit socialization, unlike expropriation (Article 14),
only through the method of socializing all assets.

As a result, Article 15 of the Basic Law thus per-
mits the socialization of entire companies in the ener-
gy sector, including, for example, the socialization of
(all) shares in corporations.

Conversely, Article 15 allows not only for the so-
cialization of entire groups of companies, but also
of individual companies. With regard to the question
of whether such socialization would constitute a ca-
se-by-case law, the prevailing opinion sees Article
19(1) not as an absolute prohibition of case-by-case
measures, but as a concretization of the principle of
equality. Therefore, individual companies can also be
socialized, as long as the legislature complies with the
requirements of Article 3(1) of the Basic Law. This pro-
vides considerable scope for differentiation, so that
the socialization of a single energy supply company
would, in principle, be constitutionally possible.?’

1.2.4. Regional scope of Article 15

Since socialization pursuant to Article 15(1) is effec-
ted by law, the authority to socialized is determined
by the scope of sovereign power of the respective
legislature. The Basic Law does not contain any ex-
plicit provision for the Federal States in this respect.
However, their sovereign authority is not unlimited,
but follows the so-called principle of territoriality. This
requires that the direct effects of an act of soverei-
gnty be limited to the respective Federal State;?8 or, in
the case of socialization by the Federal government,
to the territory of the Federal Republic.2®

26

A German socialization law can therefore only directly
cover assets that are subject to German sovereignty.
As such, means of production located abroad (for
example, power plants) cannot be directly transferred
into public ownership by a German law.

Despite this limitation, socialization can have in-
direct effects abroad by restructuring domestic legal
relationships with foreign connections. For example, a
German law could transfer all shares in a corporation
into public ownership. If the corporation had foreign
subsidiaries, the body operating the public sector en-
terprise would indirectly become the owner of those
foreign subsidiaries. This report thus assumes the
"baseline case” of state ownership, in which case the
shares would be transferred to the state. However, ot-
her forms of organization for a public economy?° are
also possible and should be considered in any spe-
cific socialization project. An abstract examination
of the various design options and their implications
goes beyond the scope of this report, which is inten-
ded to provide a basic orientation regarding the pos-
sibility of socialization in the energy sector.

As a result of socialization, control over foreign
means of production would indirectly pass to the
public sector or public utility bodies. If an internatio-
nally operating energy supplier based in Germany is
subject to German law as a legal body, the transfer
of its shares or domestic assets could thus result in
its foreign operations also falling under public cont-
rol. Socialization could therefore effectively transfer
a globally operating company, including its foreign
holdings, into public ownership, insofar as it is subject
to German law. The legal guidelines applicable to the
subsidiaries abroad would, of course, continue to ap-
ply even if the German parent company were subject
to public service control. Socialization concerns only
the allocation of assets; it would in no way entail the
power to exercise sovereign authority abroad.

Note: The question of the amount or modes of
compensationis not addressed in depthin this report.
However, it should be noted at this point that, in addi-

On the relationship between Article 15 and measures under § 17 et seq. EnSiG: Winkler/Zeccola/Michailidou, “"Die Renaissance

des Energiesicherungsgesetzes. Verfassungsrechtliche Implikationen der MaBnahmen nach 8§ 17 ff. EnSiG und das Potenzial des

Art. 15 GG," NVwZ 2023, 545.
27
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richt,” June, 2nd ed., p. 28, Rn. 74.
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Durner, in: DUrig/Herzog/Scholz, GG, 105th ed. August 2024, GG Art. 15, Rn. 84.

Kommission zum Volksentscheid zum Volksentscheid (2023) “Vergesellschaftung groBer Wohnungsunternehmen, Abschlussbe-

Herdegen, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 25, Rn. 54.

See section 2 below for the requirements for a “public economy” within the meaning of Article 15 of the Basic Law.



tion to Article 15(2) of the Basic Law, which provides
for compensation arrangements in the event of socia-
lization, foreign investors could claim the protection
of international investment protection agreements.®
The Energy Charter Treaty (ECT) could be particularly
relevant. Germany?? and, most recently, the EU32 have
withdrawn from this treaty, but the so-called “sunset
clause” in Article 47(3) of the ECT stipulates that pro-
tection under the agreement continues for 20 years
after withdrawal. Other investment protection agree-
ments may also be relevant.

As a result, Article 15 of Basic Law also allows inter-
nationally integrated companies based in Germany to
socialize their domestic means of production and, in-
directly, to control their foreign assets.

31 In this context, in connection with the socialization of housing corporations, see the final report of the expert commission on the
referendum on the socialization of large housing companies (fn. 3), para. 397 ff. In the housing sector, the issue was probably of less
practical significance than in the energy sector.

32 See, for example, https://fumweltinstitut.org/welt-und-handel/meldungen/grosser-erfolg-fuer-klima-und-demokratie-deutschland-
verkuendet-ausstieg-aus-dem-energiecharta-vertrag/.

33 See EU Commission, press release dated June 28, 2024, https://ec.europa.eu/commission/presscorner/detail/de/ip_24 _3513.
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1.3. Natural resources and land

By way of the other elements set out in Article 15(1)
of the Basic Law, natural resources used in the ener-
gy sector—such as mineral deposits—as well as land,
including any buildings on it, can also be socialized.?*
This could include, for example, (power plant) sites
owned by energy producers, although the transitions
and differences to the socialization of “/means of pro-
duction” can be left aside in the present context (see
above). However, as far as coal, oil, and gas mineral re-
sources are concerned, it should be noted that, under
current mining law, these are not actually owned by
private companies, but are “free for mining” and thus
ownerless (§ 3(3) of the Federal Mining Act — BbergG).
Instead, the object of socialization here would likely
be the rights granted for the extraction of raw mate-
rials (8§ 7 ff. BbergQ).

In the context of a conceivable socialization of
these rights to coal, oil, or gas fields, the further ques-
tion arises as to whether such socialization can also
serve the purpose of the non-operation or phasing
out of extraction. This cannot be explored in great
detailed here, but would likely be the case if the so-
cialized company's phase-out plan were linked to a
positive concept (“transformation”).

14. Results

The concept of means of production offers a broad
scope within which various parts of the German ener-
gy sector can be categorized. Transmission grids,
distribution networks, and power generation facilities
represent potential projects of socialization as means
of production.

The companies behind them can also be sociali-
zed—even those that operate parts of their busines-
ses abroad. Socialization can also take place by trans-
ferring (all) shares in the company, such as stocks, toa
public service body.

Other socialization projects, “natural resources”
as well as "land,” also offer the possibility of sociali-
zing individual coal, gas, and, where applicable, oil
deposits or properties located in Germany owned by
energy producers.

34 Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 35.



Public economy

Once the potential projects of socialization in the energy sector have been identified, it is necessary to clarify
what the concept of public economy in Article 15(1) of the Basic Law encompasses and to what extent the
objectives pursued by socialization are compatible with the objective of a public economy.

2.1. Concept of a public economy

The concept of a public economy in Article 15(1) of
the Basic Law requires a form of economic activity
that is not geared towards individual profit-making,
but directly towards meeting social needs and pur-
suing other public welfare goals. A public economy
stands in contrast to a “private economy” as a form
of economic system geared towards profit.3® This
is closely related to the distinction between private
property (Article 14) and common property, which is
mentioned in Article 15 as a sub-form of the public
economy: individual property (Article 14) is for private
use, that is, the respective owners may, in principle,
dispose of it freely within the framework of the law.36 A
private economy based on this principle is therefore
directly oriented toward the generation or maximiza-
tion of profit (which does not preclude indirect effects
for public benefit). In contrast, common ownership
and a public economy are directly aimed at satisfy-
ing common needs and realizing the common good
or general interests (which in turn does not preclude
the possibility of making a profit per se; see below).3”

This report does not assume a specific form of
public economy, nor does it examine a specific legal
form for socialized energy producers. Depending on

35
each with further references.

36
37
38
39
40

the individual case, various structures may be possi-
ble, raising further legal questions that would extend
beyond the scope of this report. Instead, the prere-
quisites and limitations of public economy manage-
ment are examined without specifying a particular
management model or legal form.

According to the wording of Article 15(1) of the
Basic Law, the standard case of public economy is
transfer to public ownership. Transfer to public ow-
nership means the transfer of previously privately
owned property to a suitable public service body.3®
This can occur primarily (though not necessarily)®®
through transfer to an appropriate lawful public ins-
titution. Although transfer to a lawful public organiza-
tion is not mandatory, the following reportis based on
this “standard case."*° This includes all legal entities
under public law, in particular state or local authori-
ties, foundations under public law, and institutions
under public law. These institutions differ from private
owners from the outset (that is, by virtue of their obli-
gations under public law, for example, to fundamental
rights) in that they do not operate for private gain but
within the framework of public goals.*'

Axer, in: BeckOK GG, 59th ed. 15.6.2024, Art. 15, Rn. 11; Durner, in: Dirig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 50,

Durner, in: Dirig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 46.

Hummel, Grundfélle zu Art. 15 GG, JuS 2008, 1065 (1067); Axer, in: BeckOK GG, 59th ed. 15.6.2024, Art. 15, Rn. 10.

Durner, in: DUrig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 44.

For conceivable organizational structures, see Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 54 ff.

In connection with the possible structures of different forms of common property and public economy, extensive legal questions

arise that extend beyond the subject-matter and aim of this expert report.

41

Abschlussbericht der Kommission zum Volksentscheid (Fn. 3), p. 33, Rn. 93 f.
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The requirements of Article 15(1) of the Basic Law
are not limited to the transfer of ownership to a pub-
lic service body. Because common ownership is only
conceived as one possible form of public economy,
it must also be managed as a public utility.*? There is
a public welfare obligation attached to the manage-
ment. Socialization pursuant to Article 15(1) may not,
for example, simply be used to generate additional
revenue for the public sector. Therefore, the aims pur-
sued by socialization must be goals of the common
good. In addition, generating a certain profit should
remain a legitimate secondary objective.*®* However,
this must take a back seat to the public welfare ob-
jective and must not be played off against it under
any circumstances. It is not possible to determine the
boundary between these two objectives in abstract
terms. In general, it should be noted that the public
welfare aim of the management must in any case be
at the forefront, and furthermore, any profits incurred
must, in the view of the authors, be spentin accordan-
ce with the public welfare objective.

2.2. Goal of a public economy

In the case of socialization, Article 15(1) of the Basic Law
identifies public economy management as an indepen-
dent objective of constitutional rank, which also comes
into play "as such” in a case-by-case proportionality
assessment.?* According to the conclusive view of the
expert commission of the State of Berlin, in the case of
socialization, a modified proportionality assessment is
required in each individual case.?® In concrete terms, this
means that constitutional considerations must not focus
solely on the purposes “behind” socialization, but that so-
cialization itself (that is, withdrawal from the capitalist eco-
nomic system) must be considered as a legitimate goal in
its own right.
As s often the case, the socialization of the energy sector
examined here is intended to pursue concrete objectives
beyond mere socialization: in this instance, according to
the expert report outlined at the outset, socialization is
intended to contribute to a social and environmentally
friendly energy supply. It is therefore necessary to clarify
the extent to which these goals are compatible with the
constitutional objective of a public economy.
Eventhough socialization can pursue various goals,*®
these must always serve the common good. Although
various laws refer to the concept of the common good
or general welfare, the term remains vague. Neither case
law nor legal scholarship has yet succeeded in giving the
concept of the common good a clear definition.#” The
reason for this is that in a democracy, the concept of the
common good must remain open, as it is an essentially
contested concept.*® Debate surrounding the meaning
of the common good stands at the core of democratic
discourse. What the common good actually is can thus
only be decided politically within the democratic process
and cannot be determined through legal interpretation.
For this reason, the definition of the common good must
be left to the legislature and not the judiciary, which enjo-
ys considerable leeway in this regard.4®

42 Abschlussbericht der Kommission zum Volksentscheid (Fn. 3), p. 33, Rn. 95 f.

43 Durner, in: DUrig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 51 with further references.

44 Abschlussbericht der Kommission zum Volksentscheid (Fn. 3), p. 39, Rn. 123 ff.

45 Abschlussbericht der Kommission zum Volksentscheid (Fn. 3), p. 39, Rn. 123 ff.

46 Abschlussbericht der Kommission zum Volksentscheid (Fn. 3), p. 44, Rn. 146 ff.

47 Wieland, in: Dreier (ed.), Grundgesetzkommentar, 3rd ed. 2013, Vol. 1, Art. 14, Rn. 116.

48 So-called “essentially contested concepts,” cf. Gallie, Proceedings of the Aristotelian Society 56 (1956), 167 f. On their significance in
a democratic constitutional state: Mollers, Demokratie — Zumutung und Versprechen, 2008, p. 11.

49 Wieland, in: Dreier (ed.), Grundgesetzkommentar, 3rd ed. 2013, Vol. 1, Art. 14, Rn. 118.
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In order to examine whether the pursued objectives—
in addition to the independent goal of socialization—
of an environmentally friendly and affordable energy
supply are purposes of the common good, relevant
parliamentary laws and, in particular, the Basic Law
must therefore be consulted.

2.2. Social pricing

Affordable energy supply is one of the stated purpo-
ses of the Energy Industry Act (EnWG) pursuant to §
1(1). It has thus been explicitly defined by the legisla-
ture as an objective of the common good. Furthermo-
re, the affordable supply of energy to the population
as part of public services has a direct constitutional
link to the social welfare principle of Article 20(1) of
the Basic Law.5° The goal of social pricing in the field
of energy supply is thus a goal of the common good.
Incidentally, the independent purpose of Article 15—
namely, to withdraw parts of the economy from a pro-
fit-maximizing system—is closely linked to the goal
of affordable and socially responsible supply. Ultima-
tely, there is no doubt about the legitimacy of social
supply objectives as an object of socialization.5 The
much-discussed and already repeatedly mentioned
socialization of large housing corporations also ser-
ves this goal.

2.2.2. Climate and environmentally-
friendly energy supply

The situation may be somewhat less clear with regard
to climate and environmentally-friendly supply, as this
is not as closely related to the purpose of socializa-
tion.52 Nevertheless, provided that the constitutional
purpose of socialization is upheld, that is, that ope-
rations are not conducted for private gain, it cannot
be denied that climate and environmental protection
are legitimate common good objectives that may be
pursued (in part) within the framework of socialization.
An environmentally friendly energy supply serves cli-
mate protection, which has constitutional status un-
der Article 20a of the Basic Law. The climate protec-
tion requirement stipulates, among other things, that
climate neutrality must be pursued and that a natio-

50
51
52 Durner, loc. cit., for example, is somewhat doubtful here.
53

54

nal reduction pathway be followed that is compatible
with the Paris temperature targets.>® This requires the
promotion of renewable energies and the reduction
of climate-damaging emissions in order to minimize
environmental and climate damage. A sustainable
energy policy thus contributes to the constitutionally
required protection of the environment and climate.

This is also reflected in the legal framework. In ad-
dition to the goal of affordable energy supply, § 1(1) of
the EnWG cites environmentally friendly and green-
house gas-neutral energy supply, increasingly based
on renewable energies, as a legislative aim and thus
as an energy supply goal of the common good. The
second half of the sentence takes into account the
objectives of § 1(2) of the German Renewable Energy
Sources Act (EEG), according to which the share of
renewable energies in the electricity supply is to gra-
dually increase to 80% by 2050.54

In light of all this, climate and environmental pro-
tection are clearly recognized objectives of the com-
mon good that may be pursued through socialization.

Energy supply as a service that citizens need in order to secure a dignified existence: BVerfGE 66, 248 (258); 38, 258 (270).

See also Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 51, with further references.

See BVerfG, decision from March 24, 2021, 1 BvR 2656/18 et al., Ls. 2. and 2.d.
Theobald, in: Theobald/Kuhling, EnWG, 126th ed. July 2024, § 1, Rn. 16.
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2.3. Results

Article 15(1) of the Basic Law designates the manage-
ment of a public economy as an independent purpo-
se of constitutional rank. The additional objectives
pursued in the present context of an environmentally
friendly and affordable energy supply are important
matters of the common good. Insofar as these are
pursued within the framework of a non-profit econo-
mic system, they do not conflict with the requirement
of a "public economy,” but rather represent (further)
legitimate purposes of socialization, which would
have to be considered in a modified proportionality
assessment in the event of concrete socialization.
This has also been recognized by the expert commis-
sion appointed to examine the socialization of large
housing corporations, with regard to the (partial) goal
of management that is also geared towards climate
protection.s

55 Abschlussbericht der Kommission zum Volksentscheid (Fn. 3),
Rn. 184

24



Relationship between a public
economy and the European Treaties

Energy law is largely shaped by EU law, which takes precedence over national (constitutional) law and must the-
refore be strictly observed in connection with socialization in the energy sector. In this respect, the first ques-
tion arises as to whether the European Treaties fundamentally preclude the socialization of an energy supplier
(see section 1). Secondly, it must be clarified to what extent a publicly oriented energy supplier is subject to the
compensation rules of the European Treaties and may be restricted in its operations by these rules (2).

3.1. Member State autonomy with regard to

property ownership

According to Article 345 of the TFEU, the property
structures of the Member States of the Treaties re-
main unaffected. At the same time, the establishment
of a Single Market to prevent distortions of compe-
tition requires Member States to largely refrain from
intervening in the economy.5¢ However, EU law is not
limited to the establishment and optimization of the
Single Market. Article 3(3) of the TEU emphasizes the
importance of the Single Market and its fundamen-
tal freedoms, but at the same time places it at the
service of the general interest. In this sense, various
provisions of EU law, for example, provide a special
legal status for so-called services of general eco-
nomic interest (SGEI), which essentially correspond
to the concept of services of general interest. Here,
Member States are granted greater leeway, and the
private sector “principle of competition” of the EU
Treaties is partially relativized due to the relevance of
the common good of these economic sectors (Article

56
57
58
59

60 ECJ, Ruling from July 15, 1964, Case C-6/64, Costa/E.N.E.L.

Kingreen, in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art. 345, Rn. 3.
Kingreen, in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art. 345, Rn. 3.

14, 106(2) TFEU, Article 36 CFR). Similarly, Article 345
of the TFEU can also be classified among those pro-
visions that strikes a balance between a competitive
Single Market and the provision of public services.5”

The autonomy of Member States with regard to
property ownership also means that public underta-
king does not violate the Treaties, but is recognized
as a legitimate part of the concept of the Common
Market.3® Article 345 of the TFEU originally also ser-
ved to keep open the possibility of socialization of the
means of production by Member States.5®

In its landmark decision Costa v. E.N.E.L., which
also established the primacy of EU law, the European
Court of Justice (ECJ) explicitly ruled that nationaliza-
tion in the energy sector can be compatible with EU
law as long as it does not discriminate on the basis
of nationality.° In this context, nationalization is to be
understood as an umbrella term that also includes
socialization pursuant to Article 15 of the Basic Law.

Kingreen, in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art. 345, Rn. 12.

Durner, in: Dirig/Herzog/Scholz/, GG, 105th ed. August 2024, Art. 15, Rn. 24.
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This follows from the fact that, in the “"baseline case”
examined here of a transfer to public ownership by
a lawful public body, private ownership is withdrawn
and public or state ownership is established. Howe-
ver, this should also apply to a transfer to lawful pri-
vate bodies which is not examined in detail here®—
because in such cases, private ownership would have
to be restructured under public law to such an extent
so as to preserve the public economy that it would be
comparable to nationalization.®? As a result, the so-
cialization of the means of production in the energy
sector, including companies, by the Member States is
therefore permissible in principle.®3

However, in the event of socialization and sub-
sequent public economic activities, Member States
remain bound by the fundamental freedoms, the pro-
hibition of discrimination, and public economic com-
petition law (see section 2).%4 This means, in particu-
lar, that "activities that restrict competition” require
justification, although these are more extensive in the
area of services that are particularly relevant to the
common good. Public undertakings are thus bound
by European competition rules (Article 106(1) TFEU);
however, in the area of services of public economic
interest, Article 106(2) of the TFEU provides special
possibilities for justification insofar as the common
good objective pursued would otherwise be jeopardi-
zed (see below, section 2). The situation is similar with
regard to discriminatory measures in the context of
property allocation.®®

The balancing of public interests and the princi-
ple of competition in the design of property struc-
tures can be illustrated by a case that is fundamen-
tally comparable to socialization and also concerns
the energy industry: in 2013, the ECJ had to rule on

61 See above, footnote 39.

the admissibility of a privatization ban in the Nether-
lands in the so-called Essent decision.®® Specifically,
the case concerned a regulation prohibiting the sale
of shares in electricity and gas distribution network
operators to private investors. The entire Dutch sup-
ply network was owned by the state-owned operator
Essent, so the case was essentially about perman-
ently preventing the “intrusion” of private sector in-
terests into network operations. This is interesting in
the present context not least because the long-term
safeguarding of the objectives of the public economy
is a key issue in the actual implementation of a speci-
fic socialization process.

In its ruling, the ECJ first confirmed that the Euro-
pean Treaties do not, in principle, preclude either the
nationalization or privatization of companies.®’ At the
same time, it found that Article 345 of the TFEU does
not mean that Member States are completely free to
structure their property systems and are not subject
to the fundamental principles of competition under
the TFEU (for example, non-discrimination, freedom
of establishment, and the free movement of capi-
tal).88 Rather, the outcome depends on a balancing of
interests: a ban on privatization (like nationalization)
falls under Article 345 of the TFEU and may ultimate-
ly be compatible with EU law. Member States are not
prohibited from introducing or maintaining the public
ownership of energy supply networks. However, a ban
on privatization restricts the free movement of capital
and must therefore be justified. Such justification is
possible if it is not solely driven by economic motives
(in particular, profit maximization) and if it pursues an
objective that is in the public interest.®® The restric-
tions must then be proportionate to the objectives
pursued and not exceed what is necessary. In this

62 Evenifthe transfer to and public economic obligation of private bodies were no longer semantically covered by the term “nationaliza-
tion,” it would still be covered by the freedom to shape the “property system.” Ultimately, the decisive factor is whether the legal order

of the Union is otherwise preserved, as will be discussed shortly.

63 See also Kempny, in: Dreier (ed.), GG, 4th ed. 2023, Art. 15, Rn. 6 ff.; Axer, in: BeckOK GG, 59th ed. 15.06.2024, Art. 15, Rn. 9; Kingreen,

in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art. 345, Rn. 12.

64 Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024, Art. 15, Rn. 24; Kingreen, in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art.

345,Rn. 12.

65 Kingreen, in: Calliess/Ruffert, TFEU, 6th ed. 2022, Art. 345, Rn. 12.

66 ECJ, Ruling from October 22,2013, joined Cases C-105/12 to C-107/12, Essent.

67 ECJ, loc.cit., Rn. 30.

68 ECJ, Ruling from October 22, 2013, joined Cases C-105/12 to C-107/12, Essent, Rn. 36.

69 ECJ, Ruling from October 22, 2013, joined Cases C-105/12 to C-107/12, Essent, Rn. 51 f.
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specific case, consumer protection and the safegu-
arding of investments were recognized as overriding
reasons of public interest.”® Environmental protection
and social objectives have also been recognized by
the ECJ as overriding reasons of public interest in ot-
her decisions.”

These standards are structurally similar to those
that apply at the constitutional level when reviewing
Article 15:there, too, public interest objectives that ex-
ceed profit generation and a proportionality assess-
ment are required. With regard to the specific case,
however, it should be noted that this “only” concerned
the level of the grid, where competition is impossible
anyway due to the inherent monopoly structure. This
does not mean that the standards developed there
cannot also be applied to the socialization of an ener-
gy producer or supplier—in fact, this should generally
be the case. However, under EU law, it would probably
not be permissible to use this means of socialization
to completely eliminate competition at the level of the
producer or supplier, that is, to socialize all compa-
nies operating there and convert them into a single
provider. In this respect, the concept of the European
Treaties (and, incidentally, the secondary legislation
on competition in the energy sector, see below 4.2)
sets a limit. Widespread nationalization of entire eco-
nomic sectors is likely to regularly violate the prohibi-
tion of discrimination, fundamental freedoms, and ot-
her provisions of the Treaties due to its monopolizing
effect.”? This would have to be examined in detail in
each individual case.

As a result, the European Treaties do not pose a
fundamental obstacle to the socialization of parts of
the energy industry. However, socialization projects
must comply with fundamental freedoms and the
prohibition of discrimination.

70 ECJ, Ruling from October 22, 2013, joined Cases C-105/12 to
C-107/12, Essent, Rn. 58 f.

71 Kingreen, in: Calliess/Ruffert, EUV/TFEU, 6th ed. 2022, Art. 36
TFEU, Rn. 82.

72 Durner, in: Durig/Herzog/Scholz, GG, 105th ed. August 2024,
Art. 15, Rn. 24.
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3.2. Relationship between a public economy and the
competition rules of the Treaty on the Functioning of the

European Union (TFEU)

The competition rules of the TFEU serve to ensure
undistorted competition in the Single Market. They
are intended to prevent market distortions and thus
guarantee fair competition, economic efficiency, and
consumer protection. Competition law also restricts
state intervention in market activities, in particular
through state aid control provisions pursuant to Ar-
ticle 106-109 of the TFEU.

For the purposes of this study, it must be clarified
to what extent the EU competition rules of the TFEU
apply to public economy undertakings, since Article
15 of the Basic Law requires companies to be orien-
ted toward public service (see above, section 2). The
extent to which the European Treaties prescribe mar-
ket-oriented participation in competition is therefore
decisive for the actual scope of public service activi-
ties.

Socialization does not mean that the energy sup-
plier is exempt from control by the European com-
petition law. Rather, a socialized company remains
subject to the competition rules of the TFEU if it con-
tinues to engage in economic activity.”® This follows
from Article 106(1) of the TFEU, which stipulates that
Member States shall not adopt any measures contra-
ry to the Treaties, in particular their competition rules,
with regard to public services. As a result, a sociali-
zed energy supplier would generally be classified as
a "public undertaking”; the decisive factor is whether
the state can exert controlling influence on planning
and business operations.”4

However, as already mentioned, EU law provides
for specific exemptions or special justifications if an
undertaking has been entrusted with a so-called ser-
vice of general economic interest (SGEI). SGEls are
market-based services that are provided in the public
interest, associated with special public service obli-
gations, and would not be provided without state in-

tervention (or would be provided under different con-
ditions).”® This would in principle apply to a socialized
enterprise in the energy sector which, as described
above, would already be subject to special public ser-
vice obligations under the constitution.

3.21. Exemption from competition
rules under to Article 106(2) of the
TFEU
A public service energy supplier could be partially
exempt from the competition rules of the TFEU under
the conditions set out in Article 106(2) of the TFEU.

According to Article 106(2), undertakings ent-
rusted with SGElIs are subject to EU competition law
only insofar as the application of these rules does not
either legally or factually obstruct the performance of
their tasks. The provision is intended to ensure that
entrusted undertaking can effectively fulfil their pub-
lic interest tasks—for example, the provision of basic
services such as energy, water, or public transport—
even if this leads to a restriction of competitionin cer-
tain areas. The exception applies only if the competiti-
on rules would significantly impede the performance
of tasks and only to the extent that such restriction is
necessary.’®

Article 106(2) thus forms the interface between
economic interventions by the guarantor state, on
the one hand, and the Member States' constitutional
obligation to ensure a system of undistorted compe-
tition, on the other.”” This role is reinforced by Article
14 of the TFEU, which obliges the EU and the Mem-
ber States to guarantee the economic and financial
conditions for SGEls and provides a basis for further
sector-specific regulations. It is the legal basis for the
special role of public services in European economic
law. It has value similar to that of fundamental rights
and is part of the fundamental principles of the Trea-

Commission Notice on the notion of State aid as referred to in Article 107(1) of the Treaty on the Functioning of the European Union,

https://eur-lex.europa.eu/DE/legal-content/summary/state-aid-application-of-rules-for-services-of-general-economic-inter-
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74 Jung, in: Calliess/Ruffert TFEU, 6th ed. 2022, Art. 106, Rn. 12.
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ties, which must be observed when interpreting the
more specific provisions that follow.”® Unlike Article
106(2), Article 14 of the TFEU does not dogmatically
treat public services as a breach of the competitive
market order, but recognizes their independent signi-
ficance. This is based on the view that economic sys-
tems oriented towards the common good are at the
core of the European social model and constitute an
essential part of common European values.”

Prior to the liberalization of the energy markets,
energy supply companies fell within the scope of Ar-
ticle 106(2) of the TFEU, according to traditional ECJ
case law and the Commission's understanding. Since
the liberalization of the energy supply industry, the
role of energy supply companies must be considered
in a differentiated manner.® As a rule, energy sup-
pliers today lack an individuated act of entrustment,®
which would be necessary for the application of Ar-
ticle 106(2). Such an act of entrustment requires that
the energy supplier has been assigned a task in the
above sense by virtue of an act of public authority (for
example, by law or administrative decision).82 Howe-
ver, the fact that such an act of entrustment is often
lacking in today's privately structured energy indus-
try is merely a statement of fact and not a normative
requirement: if an individual act of entrustment exists
for an energy supplier, the scope of application for
Article 106(2) is reopened.

The classification of an activity as an SGEl is de-
termined by the Member States, who have a wide
margin of discretion in this regard.8®> As mentioned
above, the entrustment must be carried out by me-
ans of a legally binding measure, such as a law, an ad-
ministrative decision, or a concession contract. This
must clearly specify the particular obligations of the

undertaking, including the nature of the service, the
duration of the entrustment, and any financial com-
pensation mechanisms.®4

For a socialized energy supplier, such an act of
entrustment is contained in the socialization law it-
self. This essentially follows from the constitutional
guidelines, which only allow socialization for public
service purposes, which would also have to be laid
downin the socialization law (see above, 2.2). Entrust-
ment within the meaning of Article 106(2) could also
be emphasized once again by the legislator, but this is
not necessary. Member States have a wide margin of
discretion when classifying services as SGEIls.2% Ar-
ticle 9 of Directive 2019/944 on common rules for the
Internal Market for Electricity®® defines SGEls in the
energy sector as public service obligations “which
may relate to security, including the security of sup-
ply, regularity, quality, and price of supplies and en-
vironmental protection, including energy efficiency,
energy from renewable sources and climate protec-
tion.” In this respect, too, there is clear congruence
with the goals of socialization examined here. On the
other hand, it would be doubtful whether the "pure”
socialization goal (in the sense of a withdrawal from
the capitalist economic system) would be sufficient
for the application of Article 106(2); however, this is
irrelevant in view of the (further) specific objectives
pursued.

78 Jung, in: Calliess/Ruffert, TFEU, 6th ed., 2022, TFEU Art. 14, Rn. 19. The “value similar to that of fundamental rights" is confirmed by
Article 36 of the Charter of Fundamental Rights of the European Union (CFR), according to which the Union recognizes access to

services of general economic interest.
79 Jung, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 14, Rn. 21.
80 Jung, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 106, Rn. 43.
81 Jung, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 106, Rn. 43.
82 Jung, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 106, Rn. 42.
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3.22. Exemptions in the area of state aid
The entrustment of SGEls may also justify exempti-
ons to the prohibition of state aid under Article 107(1)
of the TFEU. This may be particularly relevant in the
present context if a socialized company is to receive
subsidies or other benefits at a later date (see below).

Whether financial support from the state is clas-
sified as aid within the meaning of Article 107(1) de-
pends on five cumulative conditions:

— First, the beneficiary must qualify as an "underta-
king” within the meaning of EU law. The concept
of an undertaking within the meaning of Article
107(1) of the TFEU covers any entity engaged in
economic activity, regardless of its legal form and
the means of its financing. It is not necessary for it
to be profit-oriented. In principle, both private and
public undertakings are included.®” Thus, even a
public service energy supplier without the inten-
tion of making a profit would be an undertaking
within the meaning of Article 107(1).

— Second, the grant must come from state re-
sources and be attributable to the state. For attri-
butability, it is generally sufficient that the public
authority decides on or influences the grant in
some form.®® Examples include subsidies, subsi-
dized loans, tax breaks, payment deferrals, etc.®®
However, the mere arrangement of private law re-
lationships is not sufficient unless the funds are
“permanently under state control and thus at the
disposal of the competent national authorities,”
which is why the ECJ does not classify the EEG
surcharge as state aid.®°

— Third, the undertaking must be granted an eco-

87 Commission Notice (Fn. 70), Rn. 6 ff.

88 Commission Notice (Fn. 70), Rn. 38 ff.

nomic advantage that comparable undertakings
would not receive under market conditions.®!

— Fourth, the measure must specifically favor cer-

tain undertakings or branches of production.®?

— Fifth, a measure must distort or threaten to distort

competition and affect trade between Member
States.®® The energy sector is highly integrated
into the Single Market, so financial support mea-
sures in this area are in principle likely to affect
trade between Member States.

On this basis, it should first be noted that the act
of nationalization or socialization itself does not cons-
titute aid within the meaning of Article 107(1), provided
that the compensation does not overcompensate tho-
se affected (that is, in this case, the socialized underta-
kings).®* The so-called nationalization of Uniper SE in
2022, as reported in the media, was, however, a form
of state aid requiring approval, as it was structured as
a measure of recapitalization to avert insolvency. In
this case, the Federal Government acquired shares in
Uniper SE from the previous owner.®® However, such a
situation is not applicable to socialization. This also ap-
plies to socialization through the acquisition of shares,
which is not comparable to the scenario described
above because it does not involve the state rescue
of distressed enterprises, but rather the socialization
of profitable companies. Overcompensation is fun-
damentally unlikely under Article 15 of the Basic Law
and, in any case, is not required, since compensation—
which is not discussed further here—does not, accor-
ding to the prevailing view, have to reflect market value.
State aid law is therefore generally not relevant to
the act of socialization itself, but only in the event of

89 Examples in v. Wallenberg/Schlitte, in: Grabitz/Hilf/Nettesheim, Das Recht der Europdischen Union, Werkstand: 83. EL July 2024,

Art. 107, TFEURN. 93 ff.
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91 Commission Notice (Fn. 70), Rn. 66 ff.
92 Commission Notice (Fn. 70), Rn. 117 ff.

93 Commission Notice (Fn. 70), Rn. 185 ff.

94 Handbuch Uber staatliche Beihilfen Handreichung fiir die Praxis von BMWi-EA6, January 2016, p. 29 f.

95

30

Press release of the Federal Ministry for Economic Affairs and Climate Action, dated September 21, 2022, available at: https://www.
bundeswirtschaftsministerium.de/Redaktion/EN/Pressemitteilungen/2022/09/20220921-federal-government-agrees-on-adaptati-
on-of-the-stabilisation-package-for-uniper-federation-takes-over-99-of-uniper.html.



subsequent state support for the socialized underta-
king. This could be the case, for example, if the state
were to provide subsidies to the undertaking so that
it could pass on electricity to consumers at reduced,
non-cost covering prices. It would also be conceiva-
ble to offset any additional costs of a climate-neutral
energy supplier. Similarly, aid may be involved in the
case of an equity injection, provided that this is not
carried out under market conditions, that is, a priva-
te investor would not have made it, in which case the
state has a certain degree of discretion.®®

If aid is granted to the socialized undertaking, it
may be justified by the special characteristics of the
SGEls. The requirements for this are outlined briefly
below; ultimately, it depends on the individual case.

According to the Altmark-Trans®” ruling of the
ECJ, compensation payments for the provision of pu-
blic services do not constitute state aid if four cumu-
lative conditions are met.%8

— First, the SGEI must be clearly defined and the
company must have been legally entrusted with
providing this service. This requirement would be
met if a socialization law explicitly stipulates that
the undertaking is responsible, for example, for
providing a sustainable basic energy supply.

— Second, financial compensation for SGEls must
be calculated objectively, transparently, and pre-
dictably so that no unjustified advantages arise.

— Third, financial compensation must not exceed
what is necessary to fulfil the SGEI

— Fourth, the undertaking must either have been
selected through a competitive tendering pro-
cess or its cost structure must be comparable to
that of an efficiently managed company (which is
difficult to prove on a hypothetical basis).

Although the EU Commission has issued a com-
munication on its application,®® the application of the
Altmark-Trans criteria ultimately depends on the indivi-
dual case, resulting in considerable legal uncertainty.'®

Should (only) one of the Altmark-Trans criteria not
be met, the classification as aid remains in place, so
that justification under Article 106(2) of the TFEU is
possible.

Article 106(2) of the TFEU allows aid to be granted to
undertakings if four conditions are met:

— First, the undertaking must actually be entrusted
with an SGEI, which would be the case for a public
energy supplier under the socialization law (see
above, 2).

— Second, state support must be necessary in or-
der to fulfil the SGEL. It is not necessary for the
undertaking's economic survival would be threa-
tened without the support; it is sufficient if the ful-
filment of the service would be jeopardized.'0!

— Third, aid must be necessary for the performance
of the services, it must not, for example, lead to
overcompensation. According to the EU Com-
mission's guidelines, the compensation "“must not
exceed what is necessary to cover all or part of
the costs incurred by the discharge of the public
service obligations, taking into account the rele-
vant receipts and a reasonable profit."1°? In this
respect, the definition of public service obligati-
ons, in which Member States have considerable
discretion, is also of great importance.

— Fourth, the measure must not disproportionately
affect the Single Market. This could be ensured by
limiting the aid to a specific duration and adjusting
its amount to the actual investment needs.

96 Schweitzer/Mestmacker, in: Immenga/Mestmécker, Wettbewerbsrecht, 6th ed., 2022, Art. 107(1) TFEU, Rn. 85 ff.
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By being entrusted with a SGEI, a public service ener-
gy supplier can therefore claim exemptions from the
prohibition of state aid, both by fulfilling the Altmark-
Trans criteria and by justification under Article 106(2)
of the TFEU. Inindividual cases, justification under Ar-
ticle 107(2) or (3) may also be considered. To this end,
the European Commission has published guidelines
on state aid for climate, environmental protection,
and energy purposes.’®?

3.2.3. Impact on antitrust law
(Articles 101 and 102, TFEU)

SGEI undertakings are also not in principle exempt
from the prohibitions on agreements restricting com-
petition (Article 101 of the TFEU) or the abuse of a do-
minant market position (Article 102 of the TFEU), as
can be seen from Article 106(1) of the TFEU.1%4

As with state aid, however, the existence of an SGEI
may justify conduct that would otherwise be prohibi-
ted under competition law if the restriction of compe-
tition is essential to the performance of the SGEI and
there is no alternative which lessens the distortion of
competition.’s In practice, this means, for example,
that a SGEI undertaking that holds a monopoly posi-
tion will not automatically be prosecuted for abuse of
a dominant market position, provided that this position
is necessary for the performance of the SGEI.

In this context, it should be emphasized once again
that socialization itself is not subject to antitrust law.

3.24. Interim conclusion

The competition rules of the TFEU also generally ap-
ply to energy producers in the public sector, but are
qualified by the opening clauses of the primary le-
gislation (Article 345, 106(2), and 14 of the TFEU). EU
competition law does not preclude socialization itself;
the relevant provisions only concern the subsequent
activities of the undertaking. In this case, entrusting a
public energy supplier with a SGEI leads to significant
exemptions to European competition law, particularly
with regard to state aid and market behavior. Howe-
ver, distortions of competition must be proportionate
and must not exceed what is necessary. Socializa-
tion itself will regularly (if not necessarily) constitute
the entrustment of a SGEI, since a socialized energy
supplier would be commissioned to perform a public
service obligation on the basis on a specific act (so-
cialization law, possibly a specific administrative act).

103 Communication from the Commission — Guidelines on State aid for climate, environmental protection and energy 2022, OJ C 80/1.
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3.3. Results

As a result, European primary legislation does not
pose a fundamental obstacle to the socialization of
parts of the energy supply or its operation as a pub-
lic service. In the event of socialization, fundamental
freedoms must be observed. According to the Essent
case law, an infringement on fundamental freedoms
through socialization may be justified by overriding
reasons of public interest. There is some leeway here;
although purely economic reasons are excluded from
the outset, they would in any case be inadmissible un-
der Article 15 of the German Basic Law.

The competition rules of the TFEU also apply in
principle to energy producers operating in the pub-
lic sector. Article 106(2) and the Altmark-Trans crite-
ria provide exemptions to the rules for undertakings
entrusted with SGEls, which include energy suppliers
organized as public utilities. European primary legis-
lation offers sufficient flexibility to ensure the econo-
mic and financial conditions for SGEIs and objectives
of the common good.
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Overview:
Legal framework for a public
electricity supplier

The preceding sections of this expert report have demonstrated that, and under what conditions, an energy
supplier may be socialized under the German Basic Law and the European Treaties. Such socialization is fun-
damentally permissible under constitutional and EU law. The public service orientation required by constitutio-
nal law is also fundamentally compatible with European primary legislation (that is, the Treaties).

However, a public service energy supplier would still have to comply with the applicable legal regulati-
ons after socialization. In energy industry law, this legal framework is largely shaped by European secondary
legislation (that is, directives and regulations), some of which is implemented and supplemented by federal
laws. This legal framework is outlined below for the electricity sector, first with an explanation of legislative re-
sponsibilities, followed by a discussion of fundamental substantive requirements, particularly those of energy
industry law.

4.). Foundations of legal jurisdiction for a public energy producer
In order to understand the legal requirements for a public energy supplier, it is first important to distinguish
between the jurisdiction for socialization and the legislative jurisdiction for energy policy and energy industry.

41.. Jurisdiction for socialization laws
pursuant to Article 72(1), Article 74(1)

No. 15, German Basic Law

The distribution of legislative jurisdiction between the
Federal Government and the States is determined by
Articles 30 and 70 of the German Basic Law. Accor-
ding to these articles, the states have the right to le-
gislate insofar as the Basic Law does not assign this
jurisdiction to the Federal Government. The transfer
of land, natural resources, and means of production
into public ownership or other forms of public enter-
prise is part of concurrent legislation pursuant to Ar-
ticle 74(1) No. 15 of the Basic Law.

In the case of competing legislation, the jurisdic-
tion pursuant to Article 72(1) of the Basic Law lies wit-
hin the Federal States, as long as and to the extent
that the Federal Government has not exhaustively

106 BVerfGE 138, 261 (280) Rn. 44.

and conclusively exercised its legislative authority by
enacting a law.°® The Federal Government has not
yet made use of its jurisdiction under Article 74(1) No.
15 of the Basic Law,'°” thus the question of the scope
of any preclusive effect with regard to socialization
laws of the Federal States does not arise.

According to Articles 70 and 72(1) of the Basic
Law, Federal States therefore have the jurisdiction
to legislate in the area of transferring land, natural re-
sources, and means of production into public owner-
ship or other forms of public enterprise, that is, for
socialization pursuant to Article 15 of the Basic Law.

However, Article 74(1) No. 15 of the Basic Law only
establishes the jurisdiction for socialization laws to
transfer ownership, not for the regulation of the me-
ans of production transferred to public ownership. In
the energy sector, this jurisdiction is based on Article

107 Uhle, in: Dlrig/Herzog/Scholz, GG, 105th ed., August 2024, Art. 74, Rn. 353.
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74(1) No. 11 of the Basic Law (law relating to econo-
mic matters), and the Federal Government has made
conclusive and exhaustive use of it.'°® Therefore, a
state legislature that becomes the owner of an energy
producer through a socialization law (or structures its
public sector orientation by law) cannot nevertheless
enact its own rules that encroach upon the Federal le-
gislature's jurisdiction over the energy industry.

4.1.2. Legislative jurisdiction for the
energy industry

In the energy industry, the EU initially holds far-rea-
ching regulatory powers, of which it has made ex-
tensive use. The legislative powers of the EU under
Article 194 of the TFEU and of the Federal Govern-
ment under Article 74(1) No. 11 of the Basic Law (law
relating to economic matters) in the energy sector are
therefore determined by the interaction of European
guidelines and national implementation.

41.21. Legislative jurisdiction of the EU
pursuant to Article 194, TFEU
Article 194 of the TFEU gives the EU the jurisdiction
to shape an energy policy that secures the internal
energy market, guarantees security of supply, pro-
motes energy efficiency and renewable energies, and
strengthens the (cross-border) interconnection of
grids. In addition, the environmental jurisdiction under
Article 194 may also play a role insofar as it concerns
cross-sectoral guidelines that do not exclusively af-
fect the energy sector.’®

According to Article 4(2)(I) of the TFEU, energy
policy is fundamentally a shared authority. For sha-
red authorities, Article 2(2)(2) stipulates that Member
States may only exercise their authority to the extent
that the Union has not exercised its authority."® On
this basis, the EU can adopt all binding and non-bin-
ding measures, including directives and regulations
(cf. Article 288)(2) and (3) of the TFEU)."™

However, the EU cannot, through its legislati-
ve jurisdiction for the energy industry under Article

914 of the TFEU, prevent the socialization of owner-
ship of parts of the energy sector, since, according
to Article 345, the Treaties shall not affect the rules
of Member States governing systems of property
ownership, and Article 15 of the Basic Law has been
part of this property system since 1949. Conversely,
socialization pursuant to Article 15 cannot override
the legislative jurisdiction for energy policy as stan-
dardized in the European Treaties. Legal acts based
on these treaties remain applicable even after socia-
lization. Even if primary legislation is fundamentally
open to socialization (Articles 345 and 106(2) of the
TFEU, see section 3 above), this does not lead to a
general exception from secondary legislative provisi-
ons. Exemptions from certain regulations may arise in
individual cases through interpretation of the specific
provisions, taking into account the aforementioned
"opening clauses” of the primary legislation for public
service policies."? The possibility for Member States
to impose public service obligations on energy sup-
ply companies is also found in secondary legislation
in Article 9 of the Internal Market for Electricity Direc-
tive; in this respect, Member States may also allow
certain exemptions from the regulatory requirements
(Article 9(5) of the Internal Market for Electricity Direc-
tive).

4.1.2.2. Legislative jurisdiction of the Federal
Government pursuant to Article 74(1) No. 11,
German Basic Law
The Federal Government has concurrent legislative
jurisdiction for “law relating to economic matters,”
including energy policy, pursuant to Article 74(1) No.
11 of the Basic Law. It may enact national regulations,
provided that the EU has not fully harmonized the
area, and supplements EU guidelines with, for exam-
ple, the Energy Industry Act (EnWG) and the Renewa-
ble Energy Sources Act (EEG).

With regard to the energy industry, the Federal
Government has made extensive use of concurrent
legislation, leaving no room for state-level regulations

108 Wissenschaftliche Dienste des Deutschen Bundestags, Gesetzgebungskompetenzen flr die Regulierung von Stromnetzentgelten,
WD 3 -3000 - 160/18, Draft of May 28, 2018, with further references.
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Cf. Gundel, in: Dauses/Ludwigs, Handbuch des EU-Wirtschaftsrechts, 61st ed., September 2024, M. Energierecht, Rn. 29.
Calliess, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 194, Rn. 24.
Calliess, in: Calliess/Ruffert, TFEU, 6th ed., 2022, Art. 194, Rn. 22.

See, for example, ECJ, Ruling from April 20, 2010 - C-265/08, Rn. 17 ff. on public service price regulations for natural gas supply. See
also ECJ, Ruling from April 11,2019 - C-473/17 et al., Rn. 39 ff.
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(see above)."® Socialization under Article 15 of the
Basic Law is a procedure of constitutional rank and
cannot therefore be excluded by simple federal laws.
However, as explained above, it does not permit any
change in legislative jurisdiction for socialized means
of production. In the energy sector, means of produc-
tion under public ownership therefore continue to be
subject to the laws enacted on the basis of Article
74(1) No. 11 of the Basic Law. The applicable natio-
nal energy industry law currently stipulates that the
regulatory framework of the EnWG is in principle fully
applicable to public undertakings as well (§109(1) of
the EnWG);"* unsurprisingly, there are no special re-
gulations for the case of socialization.

41.2.3. Results

The change of ownership and type of management
does not therefore result in a different legal frame-
work for an energy producer in the public economy.
Differences in individual cases may arise from an in-
terpretation of the relevant requirements, possibly in
conjunction with the “opening clauses” of EU prima-
ry legislation (for example, Article 106(2) of the Basic
Law). In this context, EU law generally grants Member
States the option of introducing special regulations
for public service (Article 9 of the Internal Market for
Electricity Directive). Beyond that, however, socializa-
tion under Article 15 of the Basic Law has no effect
on the applicable European and national regulations
governing the energy industry. Current federal law,
specifically §109(1) of the EnWG, stipulates a funda-
mental alignment of regulation for private and public
enterprises and does not provide for any exemptions
in the event of socialization. The following analysis is
therefore based on the generally applicable regulati-
ons.

113 Wissenschaftliche Dienste des Deutschen Bundestags, Gesetzgebungskompetenzen fir die Regulierung von Stromnetzentgelten,

WD 3 -3000 - 160/18, prepared on May 28, 2018.

114 For exemptions in individual regulations, see Pielow, in: BeckOK EnWG, as of March 1, 2025, § 109, Rn. 23.



4.2, Basic features of the legal framework for an energy
supplier in the electricity sector of a public economy

The legal requirements for a publicly owned energy supplier are outlined in more detail below for the electricity
sector. They largely depend on the specific project of socialization, that is, at which level of supply an enter-
prise (transmission grids, distribution networks, power generation) is to be socialized. The following section
outlines the basic legal requirements for publicly owned energy suppliers in order to provide a starting point for
examining individual cases. Due to the extensive scope of the regulations, it is not possible to provide a com-
prehensive overview without a specific socialization project.""® Requirements outside the scope of the EnWG

are thus not examined in detail.

4.21. Energy industry requirements
for a utility company pursuant to the
Energy Industry Act (EnWG)

The Energy Industry Act (EnWG) is the central legal
basis for the law governing grid-bound energy supply
in Germany and implements the relevant European
guidelines. As explained above, an energy supply
company that has been socialized pursuant to Ar-
ticle 15 of the Basic Law is generally subject to the
same energy law requirements as private or municipal
suppliers, unless the socialization process involves
changes to (federal) energy law not determined by
EU law, or EU law opening clauses are used in secon-
dary legislation (cf. Article 9 of the Internal Market for
Electricity Directive). The specific requirements of the
EnWG that apply to a socialized enterprise depend on
the enterprise's activities.

The EnWG forms the central basis for market re-
gulation and, in particular, sets out regulatory require-
ments for network operators. Especially relevant are
the “unbundling” provisions for separating grids from
other business areas, as well as the requirements for
network connection and access (see sections 4.2.1.1.
to 4.2.1.3.). The Bundesnetzagentur (BnetzA), as an
independent regulatory authority, is responsible for
network regulation. In addition, there are obligations
relating to the system responsibility of transmission
system operators, which relate to the level of pow-
er generation and concern, among other things, the

decommissioning of power generation plants (see
4.2.1.5.). Finally, there are also certain guidelines with
regard to the supply to consumers (see 4.2.1.6.).

4.211. Unbundling obligations (§§6-10, EnWG)
A key principle of the EnWG is unbundling, that is,
the separation of grid operation from other business
areas such as power generation and distribution. The
regulations serve to prevent distortions of competi-
tion. As explained above, energy supply grids are lar-
gely natural monopolies (see 1.1.2.). "Vertically integ-
rated” energy suppliers that operate grids but are also
active in power generation and/or distribution could
therefore exploit their special position of power at the
network level to give their other business divisions a
competitive advantage over their rivals.

To prevent this and enable fair “"competition onthe
grid,” the EnWG prescribes various so-called unbund-
ling measures. Account unbundling (§86b EnWG) re-
quires vertically integrated energy supply companies
to keep separate accounts for network operation,
power generation, and distribution. This is intended
to prevent cross-subsidization of competitive activi-
ties through monopolistic network profits.’® Informa-
tional unbundling (§6a EnWG) obliges network opera-
tors not to disclose confidential market information to
affiliated power generation or distribution companies
in order to ensure that all market participants have ac-
cess to the same information."”

115 An impression of the scope of energy industry regulation is provided by the "law map” of the Federal Ministry for Economic Affairs
and Climate Action, Gesetzeskarte fur das Energieversorgungssystem, Karte zentraler Strategien, Gesetze und Verordnungen (pdf),
available at: https://www.energiewechsel.de/KAENEF/Redaktion/DE/Publikation/2021/plakat-gesetzeskarte.html.

116 Theobald, in: Theobald/Kiihling, EnWG, 127th ed., October 2024, before §1, Rn. 43 ff.

117 Theobald, in: Theobald/Kihling, EnNWG, 127th ed., October 2024, before §1, Rn. 43 ff.
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In addition to these measures, there are also organi-
zational and structural unbundling obligations. Ope-
rational unbundling (887a, 7b EnWG) stipulates that
network operators must be separated from power
generation or distribution companies in terms of per-
sonnel and organization."® Managers and employees
of the network operator may not work for other divi-
sions of the company simultaneously. Furthermore,
legal unbundling (887, 7b EnWG) stipulates that net-
work operation and distribution must be spun off into
independent companies if they are part of a vertically
integrated company."®

The strictest form of separation of network and
operations is ownership unbundling (§88-10e EnWG).
It requires network operators to be independent of
energy production or distribution companies. In Ger-
many, this form is not mandatory, so alternative mo-
dels such as the Independent System Operator (ISO)
or the Independent Transmission Operator (ITO) are
possible.’?® Companies that do not implement com-
plete ownership unbundling must have their model
approved by the BnetzA.

Not every network operator is required to imple-
ment all four stages of unbundling. As a general rule,
accounting and informational unbundling must al-
ways be applied. However, this does not apply to ope-
rational and legal unbundling. Such unbundling is only
mandatory if the network operator has more than
100,000 customers connected toits electricity or gas
division (“De-Minimis-Rule,” §7(2), §7a(6) EnWG).1*"

Accordingly, a public service energy supplier
must comply with the unbundling obligations outlined
above. However, the act of socialization would not
necessitate a legal separation of ownership between
the network and other areas of business activity.
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4.21.2. Grid connection, network access, and
energy supply

The EnWG regulates the separation of grid connec-
tion, usage, and energy supply in order to ensure non-
discriminatory access to the electricity or gas net-
work. While network access (§20 EnWG) ensures that
market participants are allowed to feed energy into a
grid (producers) or withdraw from it (consumers),'22
grid connection (8§17,18 EnWG) refers to the physical
connection to the grid.'® These two aspects must be
distinguished: network connection enables the tech-
nical connection to the grid, while grid access regu-
lates the use of this grid for feeding and withdrawing
electricity and gas into and from it.

817 of the EnWG contains the general obligation
of network operators to connect everyone to the grid.
This obligation applies to all network connections
that do not fall within the more specific scope of §18
of the EnNWG, which establishes a special connection
obligation for low-voltage and low-pressure networks
that serve the general supply. Refusal of connection
is only possible under strict conditions, for example if
the connection is technically impossible or economi-
cally unreasonable for the network operator.'?*

The principle of non-discriminatory network ac-
cess (8§20 EnWG) generally prohibits network opera-
tors from differentiating between different network
users. Similar to the unbundling obligations, this ser-
ves to enable competition and is intended in particu-
lar to prevent companies affiliated with the network
operator from receiving preferential treatment.’?®
However, the regulation contains an extensive requi-
rement of equal treatment; differentiation based on
conditions (more on fees below) may only be made
according to "objectively justified criteria.” Conditions
are objectively justified if they are necessary to ensu-
re technically and organizationally secure network ac-
cess.?® According to §20 of the EnWG, access may

Theobald, in: Theobald/Kuhling, EnNWG, 127th ed., October 2024, before §1, Rn. 48 (table).
Theobald, in: Theobald/Kiihling, EnNWG, 127th ed., October 2024, before §1, Rn. 48 (table).
Theobald, in: Theobald/Kuhling, EnNWG, 127th ed., October 2024, before §1, Rn. 46.
Theobald, in: Theobald/Kiihling, EnWG, 127th ed., October 2024, before §1, Rn. 45.
Hartmann/Wagner, in: Theobald/Kuhling, EnWG, 127th ed., October 2024, § 17, Rn. 20.
Hartmann/Wagner, in: Theobald/Kiihling, EnWG, 127th ed., October 2024,8 17, Rn. 18.
Hartmann/Wagner, in: Theobald/Kiihling, EnWG, 127th ed., October 2024, § 17, Rn. 145.
For example, Assmann/Purucker, in: BeckOK EnWG, 14th ed., March 1, 2025, 8§ 20 Rn. 1.

Hahn, in: Bourwieg/Hellermann/Hermes, Energiewirtschaftsgesetz, 4th ed., 2023, § 20 Rn. 19.



only be denied if the network operator demonstrates
that granting network access is not possible or rea-
sonable for operational or other reasons. Overall, the-
refore, differentiation in network access is only possi-
ble under strict conditions and is essentially limited to
ensuring proper network operation.

Note: Certain legal privileges regarding network con-
nection and grid access apply to renewable energies.
These must be connected to the grid with priority (§8
EEG) and the electricity they generate must be pur-
chased with priority by network operators (§11 EEG).

A socialized energy supply company that (also) acts
as a network operator is subject to the same legal
obligations with regard to grid access as other net-
work operators. Due to the obligations under 8§17, 18
and 20 of the EnWG to ensure connection and access
without discrimination, access or connection cannot
be denied to specific producers or users, for example
for political reasons. Excluding the transmission of
electricity generated from fossil fuels would hardly be
compatible with the principle of non-discriminatory
grid access, nor would any differentiation in the terms
of purchase that goes beyond the applicable regula-
tions of the EEG.

This applies in any case under current national
energy law, which does not provide for any exceptions
for public or public sector service operators (§109(1)
EnWG). It should be noted, however, that European
regulatory law generally permits public service ex-
ceptions to the rules on network access at the level
of Member States “insofar as their application would
de jure or de facto prevent the performance of the
public service obligations assigned to the electricity
undertakings and insofar as the development of trade
is not affected to an extent contrary to the interests
of the Union."” (Article 9(5) in conjunction with Article 6
of the Internal Market for Electricity Directive). Under
Article 9(2) of the Internal Market for Electricity Direc-
tive, public service obligations can relate, among ot-
her things, to pricing and environmental and climate

protection, that is, the socialization objectives discus-
sed here; such obligations must be transparent and
non-discriminatory and serve to ensure equal access
for EU electricity companies to national consumers.
The specific options this opens up for the (federal)
legislature are open and also depend on the specific
socialization project.

4.21.3. Network fees
The right to network access pursuant to §20(1) of the
EnWG generally requires that all network access be
granted. In return, those entitled to network access
must pay network fees, the collection of which is
regulated by the state.’?” The reason for this is once
again that energy supply networks constitute natural
monopolies and, without appropriate regulation, the-
re would be a risk that network operators would ex-
ploit their monopoly position to generate excessive
profits. The general principle can be found in §21 of
the EnWG, further specified by the provisions of the
Incentive Regulation Ordinance (ARegV).128

As the regulatory authority, the BnetzA sets reve-
nue caps as part of incentive-based regulation and
ensures that network operators actin an economical-
ly efficient manner. This is done within the framework
of incentive regulation, which compares the efficien-
cy of network operators and is designed to create
financial incentives for cost-effective network use.’?®
Efficiency incentives are essentially created not sim-
ply by reimbursing network operators for the actual
costs of network operation, butinstead, arevenue cap
is set at the beginning of a regulatory period, which
includes not only the (efficient) costs of network ope-
ration but also a return on equity set by the authorities
(87 StromNEV). Since the revenue cap is set for the
entire regulatory period, cost savings exceeding the
regulatory requirements due to efficiency gains can
be recorded as profits and do not have to be passed
on directly to consumers.’™® However, this regulato-
ry approach carries the risk that investments will be
neglected in order to generate additional profits. To
counteract this, incentive regulation includes various

127 Theobald, in: Theobald/Kuhling, EnWG, 127th ed., October 2024, Vor § 1, Rn. 15.

128 From 2028, the regulatory provisions (ARegV, StromNEV) will be repealed due to a ruling by the European Court of Justice and
replaced by independent determinations by the BNetzA. See, for example, Stelter/Wiedmeyer, Die neuen Festlegungskompetenzen

der BNetzA, EnWZ 2025, 51.

129 Theobald, in: Theobald/Kiihling, EnWG, 127th ed., October 2024, Vor § 1, Rn. 16.

130 Overview, for example, in Franke, Die Finanzierung des Netzausbaus zwischen Markt und Staat, 2020, p. 263 ff.
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instruments designed to make investments more at-
tractive, which further complicates the system.'s

Regulated network fees have a significant im-
pact on the economic leeway of a socialized energy
supplier. This applies, on the one hand, insofar as
the energy or electricity supplier itself is subject to
the network fees. For the supplier, the network fees
are an extraneous cost component that it passes on,
in whole or in part, to end customers. If a socialized
energy or electricity supplier is (also) active at the net-
work level, the guidelines of incentive regulation apply
directly and it may not charge any fees that exceed
these requirements. Its investments and the passing
on of investment costs are also subject to regulato-
ry requirements. This limits its options. However, it
should be noted that the regulation of fees only sets
upper limits, which also include a return on invested
equity capital, based on the profit expectations of pri-
vate network operators. On the other hand, it is not
prohibited to charge less than the approved network
fees, which means that a socialized company could, in
principle, charge lower fees and thus reduce the bur-
den on consumers.

4.2.4. Excursus: Awarding concessions in
accordance with §46(2), EnWG

In connection with distribution network regulation, it
is necessary to briefly address the concession award
procedures under 846 of the EnWG. This regulates
the granting of rights of way, which allows energy
companies to use public roads for power lines or gas
pipelines (a necessary requirement for their activities
as network operators). The procedure for awarding
concessions pursuant to 846(2) of the EnNWG is strict-
ly regulated by law and by the case law of the Federal
Court of Justice (BGH) to ensure transparency, equal
treatment, and fair competition.

The legal guidelines under 846 of the EnWG stipulate:

— Public, transparent procedure (846(1),(3) EnWG):
Municipalities must conduct the awarding of
concessions in a competitive and transparent
manner, that is, they must publicly announce the
award and disclose the evaluation criteria.

131

— Appropriate selection (§46(4) EnWG): The selec-
tion of the concessionaire must be objective and
non-discriminatory, taking into account in parti-
cular the objectives of energy supply, such as se-
curity of supply, environmental compatibility, and
consumer protection.

The Federal Court of Justice (BGH) has further
developed and specified these standards in a diffe-
rentiated body of case law.

In the following context, itis important to note that
no exemptions or blanket privileges for municipal utili-
ties are permitted; rather, the guidelines apply to them
accordingly (§46(6) EnWG). Direct award to municipal
operators is excluded.’®? However, consideration of
local interests in the award procedure is expressly
permitted (846(4)(2),(3) EnWG). It should be noted that
the current law does not recognize any exceptions to
the concession procedure under §46 of the EnWG.

As a result, the procedures of the socialization of
distribution networks at the state level provided for in
846 of the EnNWG and developed by case law do not
constitute an absolute obstacle. The socialization of
energy networks (on the concept of means of produc-
tion, see above 1.2.b), enabled by Article 15(1) of the
Basic Law, cannot be excluded by simple federal law
such as 8§46 of the EnWG. Under European law, the pro-
cedure under 846(2) of the EnBW is not mandatory.'®?

Itis more difficult to assess whether the tendering
procedure under 8§46 of the EnWG would continue to
apply without restriction after socialization. On the
one hand, federal legislature has, through the EnWG,
fully exercised its jurisdiction for concurrent legisla-
tion in the energy sector under the heading “law re-
lating to economic matters” pursuant to Article 74(1)
(11) of the Basic Law (see above, 1.b)bb), without the
federal states being able to deviate. If the distribution
networks were to be socialized, the federal state (or
its municipalities) would remain subject to the requi-
rements of 846(2) of the EnNWG, and the federal state
(or the municipalities) would have to conduct an open
concession procedure in accordance with §46(2) of
the EnNWG upon expiry of the concession of the so-
cialized operator. Thereafter, the socialized opera-
tor would also be obliged, pursuant to §46(2) of the

Oninvestment incentives, see also Franke, loc. cit., p. 266 f. for transmission grids and p. 293 ff. for distribution networks.

132 See also Federal Court of Justice, Ruling of December 17,2013 - KZR 65/12 = EnWZ 2014, 268 (270).

133 Hellermann, in: Bourwieg/Hellermann/Hermes, Energiewirtschaftsgesetz 4th ed., 2023, § 46, Rn. 25.



EnWG, to transfer ownership of the network or grant
possession of it should another applicant be awarded
the concession. On the other hand, the question ari-
ses as to whether the constitutionally provided pos-
sibility of transferring means of production to public
ownership (Article 15 of the Basic Law) could preclu-
de the application of §46 of the EnWG. This is because
the obligation to periodically enforce such a provision
within the framework of a competitive tendering pro-
cess would subject the socialized company, atleastin
part, to the logic of private sector competition. Since
there is no EU law requirement for §46 of the EnWG,
it seems highly questionable whether the provision
would be compatible with Article 15 of the Basic Law
in such a case, or whether it could be interpreted in
a manner consistent with the constitution. The issue
can at this point only be flagged.

4.21.5. Obligations of electricity producers in
relation to ensuring security of supply and
grid stability
Related to ensuring grid stability and security of sup-
ply, 8813 ff. of the EnWG also contain guidelines that
directly or indirectly affect the level of generating
power. For a public sector energy supplier, these may
be particularly relevant with regard to the production
structure and thus the socialization objective of an
environmentally and climate-friendly supply. If, for
example, a partially conventional energy supplier is
"taken over" through socialization, the question ari-
ses as to what limits may be set on a climate-friendly
restructuring (expansion of renewable capacities, di-
scontinuation of conventional power generation).
The starting point is the responsibility of trans-
mission system operators (TSOs), which is regula-
ted in §13(1) of the EnWG. This entitles TSOs to take
certain measures related to grids and markets in the
event of a threat or disruption of the security or relia-
bility of the electricity supply system in their control
area, as regulated in §13(1)(1-3) of the EnWG. In order
for TSOs to perform this task, they must have a cer-
tain degree of access to the power generation level.
The relevant (and, in detail, very complex) regulations
can be found in §13a ff. of the EnWG. They can only be
outlined here in broad terms, focusing on the extent
to which they restrict the options available to a socia-
lized electricity generator.

4.215]. “Redispatch” (§13a EnWG)

According to 813a of the EnNWG, operators of facilities
for the generation or storage of electrical energy with
a rated output of 100 kilowatts or more, as well as faci-
lities for the generation or storage of electrical energy
that can be remotely controlled by a grid operator at
any time, are obliged to adjust the output of their faci-
lities or to tolerate this (“redispatch”) upon request of
the TSO. The provision serves to ensure system stabi-
lity and has become increasingly important in connec-
tion with the growing feed-in from renewable energies
and the associated volatility.™®** The measures must be
financially compensated to the plant operator (§13a(2-
4) EnWG). The compensation is appropriate if, as a re-
sult, it does not leave the plant operator in a better or
worse economic position than they would be without
the measure (§13(2)(2) EnWG). The compensation pro-
visions distinguish between conventional (§13(2)(3)
No. 1-4 EnWG) and renewable (§13(2)(3) No. 5 EnWG)
power generation plants in their calculations.

A socialized electricity provider would also be
subject to the redispatch regulations. This would have
no direct impact on public service objectives; in par-
ticular, it would not restrict the electricity producer in
expanding renewable energies. Compensation must
be paid for curtailing renewable energy plants.

4.215.2. Decommissioning of facilities (§13b EnWG)
The restriction on the authority to shut down plants,
which is regulated in §13b of the EnWG, may consti-
tute a more significant encroachment on the freedom
of decision of electricity producers.

Operators of facilities for the generation or sto-
rage of electrical energy with a rated output of ten
megawatts or more are required to notify the TSO
and the BnetzA at least twelve months in advance of
any temporary or permanent shutdowns of their faci-
lities or parts thereof (§13(1) EnWGQ). If the plant ope-
rator fails to comply with this notification requirement,
shutdown is prohibited, provided that continued ope-
ration is still technically and legally possible (§13b(1)
(2) EnWGQ). In the case of socialization, this effective-
ly means that fossil fuel generation capacities could
only be decommissioned after at least one year (mini-
mum notification period), unless the TSO gives prior
notice that it does not expect the decommissioning
to jeopardize or disrupt the security or reliability of the
electricity supply system (§13(1)(3) EnBW).

134 Assmann, in: BeckOK EnWG, 14th ed., status: March 3, 2025, § 13a, Rn. 1.



42

However, if the TSO classifies the plant as systema-
tically relevant,’®® provisional or permanent decom-
missions are prohibited even after the notification
period has expired (§13b(4)(5) EnWG); in the case of
permanent closures, further conditions apply,’®® in-
cluding confirmation of systemic relevance by the
BnetzA. The legal consequence is that the plant ope-
rator must maintain or restore the plant's operational
readiness for feed-in adjustments in accordance with
§13a(1) of the EnNWG (see above) (§13b(4)(3), (5)(11)
EnWQ). It is therefore not necessary to continue ope-
rating the plant; it must only be ready to return to the
grid in a timely manner in the event of bottlenecks.

According to 813c of the EnWG, decommissio-
ning prohibitions pursuant to §13b(4) and (5) of the
EnWG (that is, decommissioning bans after the noti-
fication period has expired) must be financially com-
pensated. Operators must not in any case be placed
in a worse economic position than if they had decom-
missioned the plant as planned.’®”

For lignite-fired power plants, §13g of the EnWG
must be given priority, as special decommissioning
obligations apply here due to the phase-out of coal.

Overall, 813b of the EnWG restricts the authority
of a socialized electricity producer to decommission
fossil fuel power plants. This is certainly an impedi-
ment in terms of the goal of environmentally and
climate-friendly energy supply. On the other hand,
the facilities in question do not have to be operated
continuously, but only kept operational, which ena-
bles emission reductions even if decommissioning
is prohibited. In any case, decommissioning must be
compensated in accordance with §13c of the EnWG.
However, this is less relevant or less “mitigating in its
impact” in the case of a socialized electricity produ-
cer, as decommissioning would not (primarily) be car-
ried out for economic reasons, but rather for reasons
of the common good—climate protection.

4.216. Guidelines for supplying consumers

Finally, 8836 ff of the EnNWG also contain guidelines re-
garding consumer supply and protection. One exam-
ple is the basic supply obligation in 836 of the EnWG,

which applies to the energy supply company that
supplies the most household customers in a general
supply network area (836(2) EnWG). This company
must, in principle, supply all household customers in
the network area under general terms and conditions
(836(1)(1) EnWG). This is intended to ensure that ever-
yone has access to electricity and gas. The design
of electricity and gas bills is also regulated (8840 ff.
EnWG). In addition, electricity suppliers must, as far
as technically feasible and economically reasonable,
offer end consumers a tariff that incentivizes energy
conservation or control energy consumption (841a
EnWG).

These social and consumer protection require-
ments would have to be met by a socialized energy
supplier; however, they are essentially congruent with
the socialization objective of a socially and climate-
friendly supply.

4.2.2. Procurement law
Outside of energy law, a significant change in the le-
gal framework may result from a socialization in pro-
curement law. A socialized energy supply company
would likely be classified as a public body within the
meaning of 899(2) of the Competition Act (GWB).
Three criteria must here be met: its own legal perso-
nality, the performance of a task in the public interest
of a non-commercial nature, and a close proximity to
the state through control or financing by the public
sector.™® Since an energy supplier socialized in ac-
cordance with Article 15 of the Basic Law serves the
public interest and—in the "baseline case” examined
here—is controlled by the public sector, it most like-
ly fulfills these requirements and would be bound by
procurement law as a public contracting authority.
The company must then carry out procurement
above the EU thresholds in accordance with public
procurement law. It is subject to Part IV of the GWB,
the Procurement Ordinance (VgV), and the Ordinance
on the Award of Public Contracts by Entities operating
in the Transport, Water and Energy Sectors (SektVO),
as energy supply is one of the regulated sectors. Even
if it were not classified as a public contracting authori-

135 Definition of §13b(2)(2): "A plant is systematically relevant if its decommissioning would, with sufficient probability, lead to a signifi-
cant threat or disruption to the security or reliability of the electricity supply system and this threat or disruption cannot be eliminated

by other appropriate measures.”

136 For more details, see, for example, Assmann, in: BeckOK EnWG, 14th ed. status: March 1, 2025, § 13b, Rn. 31 ff.

137 Ruttloff, in: BeckOK EnWG, 14th ed. status: March 1, 2025, § 13c, Rn. 1.

138 Bungenberg/Schelhaas, in: BeckOK VergabeR, GWB, 35th ed., August 1, 2024, § 99, Rn. 22 ff.



ty, it would still be subject to procurement law guideli-
nes as a sectoral contracting authority, depending on
its activities.’®®

In practice, this means that construction, supply,
and service contracts may not be awarded without
a formal tendering process, but should be awarded
through competitive bidding procedures.

4.2.3. Other legal obligations outside
of energy law
A large number of other obligations are not affected
by socialization. For example, environmental, labor,
and data protection requirements remain in place.
Depending on the legal form chosen during so-
cialization, tax law or commercial and corporate law
requirements may change, such as those of the Act
on Limited Liability Companies (GmbH-Gesetzes) or
the Stock Corporation Act (Aktiengesetzes).

4.2.4. Conclusion and design
possibilities for a socialized energy
supplier
Even a socialized energy supply company is not
exempt from compliance with current law. In particu-
lar, it remains fully subject to the regulatory framework
of the EnNWG, which primarily subjects the monopolis-
tic level of network to comprehensive regulation.
Network regulation would generally continue to
apply in the event of socialization. State ownership
(see §109 EnWQG) or socialization does not lead to a
fundamental exemption from these obligations, which
limit the scope for a public sector company, particular-
ly with regard to the separation of network and other
business areas, network access conditions, and net-
work fees. However, there are still design possibilities:
with regard to fee regulation, a socialized company is
not obliged to exploit the regulatory maximum. When
interpreting existing law, the public service orientation
of the company (constitutionally mandated, Article
15(1) of the Basic Law) may also be taken into account
in individual cases, provided that this does not conflict
with EU law. EU law itself also generally gives Member
States the option of introducing special public service
regulations (Article 9 of the Internal Market for Electri-
city Directive), which could be created by the (federal)
legislature in the event of socialization. However, such
regulations are currently lacking.
Outside the network level, there is already greater

scope for action and design flexibility. As far as con-
sumer supply is concerned, there should general-
ly be no conflict between regulatory requirements
(especially basic supply) and the (social) purpose of
socialization. There are generally no restrictions on
suppliers setting socially acceptable tariff structures.
At the level of power generation, various restrictions
on the freedom of action of electricity producers are
possible in order to ensure grid stability, particularly
with regard to ramping up and down capacities as well
as decommissioning. However, this does not mean
thatinsurmountable obstacles would be placed in the
way of a targeted transformation towards renewable
energies, as these are only intermittent interventions.

The broader legal framework for the non-energy
sector basically remains in place. In the case of the
public law organization of the public service operator
examined here, it would probably be bound by procu-
rement law.

139 Marx, in: Theobald/Kihling, EnNWG, 127th ed., October 2024, § 162, Rn. 48.
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IV. Overall Result

The electricity sector can basically be divided into the level of power generation, the
network level (transmission grids and distribution networks), and the level of sales.
This division is also reflected in sector-specific regulatory law.

The concept of means of production encompasses the entire energy sector, at
least insofar as the actual production and distribution of energy is concerned. In the
electricity sector, both power generation plants and transmission and distribution
networks constitute potential objects of socialization since electricity productionis
indisputably a form of material production covered by the concept of means of pro-
ductionin Article 15(1) of the German Basic Law. This may be questionable only with
regard to pure service providers such as electricity traders; however, many authors
consider the service sector to be also covered by the concept of means of produc-
tion.

Entire companies can be socialized—even those that conduct part of their business
abroad. The socialization of entire companies is in line with the prevailing view, pro-
vided that companies are involved in the production of goods, which is the case with
energy supply companies (see above). Socialization is also possible by transferring
the shares of a company to the public service operator. In this case, the company is
taken over "as such” and only the owner is replaced. This means that any foreign sub-
sidiaries and shareholdings are also transferred.

With regard to natural resources and energy sources (for example, coal or gas), the
socialization of land and mineral deposits is also possible in principle, although it
should be noted that, under mining law, these mineral deposits are not usually ow-
ned by the extracting companies. The object of socialization would therefore be the
granted mining rights. In principle, the aim of socialization in this case could also be to
phase out extraction.

Public economy within the meaning of Article 15(1) of the Basic Law means manage-
ment not for private gain but geared towards meeting needs and promoting the com-
mon good. The purposes of a socially responsible and climate-friendly energy supply,
examined within the framework of this commissioned report, are permissible public
service aims. The basic case of a public economy is the transfer to an institution of
public law bound to the common good. Other structures are in principle possible, but
their detailed examination goes beyond the scope of this expert report.

The European Treaties (TFEU, TEU) do not pose a fundamental obstacle to sociali-
zation in the energy sector. Despite the far-reaching Single Market and competitive
orientation of European primary legislation, the Treaties contain opening clauses for
public service provisions, particularly in the area of services of public economic inter-
est (SGEI, see, for example, Article 106(2) TFEU, Article 14 TFEU). Member States also
have considerable discretion in the structuring of property ownership (Article 345
TFEU). According to the case law of the ECJ, nationalization and prohibitions on pri-
vatization may be permissible if justified by public interests (for example, social con-
cerns and environmental protection). These principles are applicable to socialization.
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09.

10.

11.

12.

The mandate for a socialized energy supplier examined here (providing socially re-
sponsible and climate-friendly energy) constitutes a SGEl according to European
standards. This means that exceptions to the rules of competition under Article
106(2) of the TFEU are possible. Under primary legislation, state aid (subsidies, non-
market equity grants) to a socialized utility provider may be justified on this basis. So-
cialization itself does not constitute state aid.

Socialization does not establish legislative or regulatory jurisdiction. Legislative juris-
diction for the energy industry resides partly with the EU and, at the national level, with
the Federal Government. The responsibility of the Federal States for socialization (due
to the Federal Government's failure to exercise its jurisdiction) does not lead to the
power of regulating the area affected by socialization, in this case the energy sector.

An energy supply company in a public economy is, in principle, subject to the general
legal framework of the energy industry. The EnWG is fully applicable to public compa-
nies (§109(1) EnNWG); the special case of socialization is not explicitly addressed. Since
socialization differs from mere state ownership, a different interpretation of individual
requirements may be possible or even necessary in specific cases. EU law also gives
Member States the option of introducing special public service regulations (Article 9
of the Internal Market for Electricity Directive), but these are currently lacking.

The legal framework governing the energy industry is particularly comprehensive and
detailed for (electricity) network operators. The primary purpose of network regula-
tion is to prevent exploitation of the network level by monopolies. In this respect, there
are obligations to unbundle and to guarantee non-discriminatory network access;
permissible network fees are also regulated. With regard to grid access, Article 9(5)

of the Internal Market for Electricity Directive allows for exceptions to the network
access regime, which could be used in the event of socialization; the details of this
exception remain open.

846 of the EnWG represents a special case, requiring the periodic tendering of rights
of way necessary for the operation of distribution networks. This purely national
provision has no basis in EU law and prohibits, among other things, the awarding of
contracts to municipal enterprises without a tendering process. However, it does not
fundamentally preclude socialization under the mandate of constitutional law. The
main question is whether the periodic tendering obligation would still apply after so-
cialization. One counterargument is that it would force the public service company
into private sector competitive bidding.

At the level of generating electricity, there are regulations that enable transmission
system operators (TSOs) to ensure grid stability, for example, by curtailing (renewa-
ble) generation facilities in return for compensation or by temporarily prohibiting the
decommissioning of (conventional) power generation capacities. These requirements
would also affect a socialized power generator. However, they do not fundamentally
prevent a transformation of power generation capacities, but only allow targeted in-
terventions to ensure system stability.



13.

14.

15.

Providing public services to end customers is basically possible without any problems
under the current regulatory framework; in particular, there is nothing to prevent soci-
ally responsible pricing.

The broader legal framework for the non-energy sector basically remains in place. In
the case of the public law organization of the public service operator examined here, it
would probably be bound by procurement law.

Overall, there is considerable scope for a socialized energy supply company, which has
been examined specifically for the electricity sector. While it should be acknowledged
that current network regulation limits the options available for a socialized network
operator, there is still room for manoeuvre, for example, in the area of fee regulation
(refraining from exploiting the permissible fees). Furthermore, EU law allows for ex-
ceptions for public service operators in this area, even if such exceptions have not yet
been integrated into German law. At the level of electricity generation and supply to
end customers, there is already extensive flexibility; here the current regulatory frame-
work only sets out selective guidelines.
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